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COMPULSORY CHILDHOOD VACCINATION: THE
EUROPEAN COURT OF HUMAN RIGHTS PERSPECTIVE

POVINNE OCKO\{ANIE DETI: STANOVISKO
EUROPSKEHO SUDU PRE LUDSKE PRAVA

Lucia BakoSova*

https://doi.org/10.33542/S1C2021-2-01

ABSTRACT

Vaccination of children is of particular importance not only for their parents, but also for
Governments in upholding their obligations under international human rights instruments, such
as the International Covenant on Economic, Social and Cultural Rights or the Convention on
the Rights of the Child. In the last years, however, the amount of children vaccinated against
life-threatening diseases is declining. One of the most frequent arguments against vaccination
(especially in case of compulsory vaccination) is the interference with the right to private and
family life and the freedom of thought, conscience and religion. The aim of this paper is to
analyse the judgement of the European Court of Human Rights in the case of Vaviicka and
Others v. the Czech Republic and to highlight its relevance to Slovakia and international human
rights law.

ABSTRAKT

Ockovanie deti ma osobitny vyznam nielen pre rodicov, ale aj pre viady Statov pri dodrziavani
ich povinnosti podla medzinarodnych ndstrojov v oblasti ludskych prav, ako je napriklad
Medzinarodny pakt o hospoddrskych, socialnych a kulturnych pravach alebo Dohovor
0 pravach dietata. V poslednych rokoch vsak klesa pocet ockovanych deti proti Zivot
ohrozujucim chorobam. Jednym z najpouzivanejsich argumentov proti ockovaniu (najmd v
pripade povinného ockovania) je zdasah do prdva na sukromny a rodinny Zivot a slobody
myslenia, svedomia a nabozenského vyznania. Cielom tohto prispevku je analyzovat rozsudok
Eurdpskeho sudu pre ludské prava v pripade Vaviicka a ostatni proti Ceskej republike
a poukdzat na jeho vyznam pre Slovenski republiku a medzindarodné pravo v oblasti ludskych
prav.

I. INTRODUCTION
For thousands of years, mankind has been confronted with a number of epidemics? and
pandemics®, which ultimately have a major impact on almost every aspect of our lives, from

Mgr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic.

2 According to the ReliefWeb Glossary of Humanitarian Terms, epidemic is defined as ,,the occurrence in a community or
region of cases of an illness, specific health-related behaviour, or other health-related events clearly in excess of normal
expectancy. The community or region and the period in which the cases occur are specified precisely. The number of cases
indicating the presence of an epidemic varies according to the agent, size, and type of population exposed, previous
experience or lack of exposure to the disease, and time and place of occurrence.*; ReliefWeb: Glossary of Humanitarian
Terms, 1 August 2008, p. 26. Online: https://www.who.int/hac/about/reliefweb-aug2008.pdf (visited 31 May 2021).

3 According to the World Health Organization (WHO), pandemic is “the worldwide spread of a new disease. An influenza

pandemic occurs when a new influenza virus emerges and spreads around the world, and most people do not have

immunity.”  For more see: WHO: What is a pandemic?, 24 February 2010. Online:

https://www.who.int/csr/disease/swineflu/frequently_asked_questions/pandemic/en/ (visited 31 May 2021).

https://doi.org/10.33542/S1C2021-2-01 3


https://doi.org/10.33542/SIC2021-2-01
https://www.who.int/hac/about/reliefweb-aug2008.pdf
https://www.who.int/csr/disease/swineflu/frequently_asked_questions/pandemic/en/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, ¢islo 2

economic, social to political.* One of the best known epidemics/pandemics are the Athenian
plague of 430 BC, the Black death of 14" century, the Spanish flu pandemic of 1918 — 1920,
or the more recent Ebola and ZIKA outbreaks®, or the current COVID-19 pandemic. One of the
most successful methods of eradicating of contagious diseases is vaccination which dates back
to the late 18" century, when a smallpox vaccine was developed.® Since then, we have witnessed
development of numerous vaccines against, for instance, polio, tetanus, human papillomavirus,
which have significantly increased the prospects of achieving the highest attainable standard of
health. The use of vaccines is primarily regulated by individual States, which raises several
legal and ethical issues. When analysing individual State vaccination policies, there are many
differences as to the compulsory or voluntary vaccination, or the amount of compulsory
vaccines required to be administered at a certain age. In the last years we have witnessed many
petitions’, strikes and heated debates against compulsory vaccination, especially in the
European region, which has the highest degree of vaccine hesitancy in the world.® To achieve
the herd immunity, Germany, France or Italy imposed compulsory vaccination duty due to the
continuing decline in the number of persons vaccinated against measles and other contagious
diseases.® Australia, for instance, adopted the so-called “No Jab No Play” and “No Jab no Pay”
legislation which withholds nursery childcare and child benefits (Family Tax Benefits or child
care fee assistance) in order to achieve herd immunity.2° To date, sixteen Member States of the
European Union have adopted legislature on compulsory vaccination of children against at least
one disease.!! Each of these States has also adopted policies and consequences for non-
compliance by parents, which according to the 2020 survey can be categorized into four types:
(1) financial penalties (those designed to impact an individual’s finances, i.e. fines), (2) parental
rights penalties (those designed to impact parental status, referring to children under parental
legal care, i.e., loss of custody), (3) educational penalties (those designed to impact a child’s
access to education, e.g. denial of enrolment), and (4) liberty penalties (those designed to impact
an individual’s freedom, i.e. jail time).2

The main reason behind the vaccination hesitancy in developed States is the alleged violation
of human rights, in particular the right to private life or the freedom of thought, conscience and
religion, as well as the potential harm, that vaccines can cause. In the midst of COVID-19
pandemic, the European Court of Human Rights (hereinafter “ECtHR”) issued a judgment in

4 MADHAYV, N., OPPENHEIM, B., GALLIVAN, M.: Pandemics: Risk, Impacts and Mitigation, in: JAMISON DEAN, T.,
GELBAND, H., HORTON, S., eds.: Disease Control Priorities: Improving Health and Reducing Poverty, 3 Edition,
Washington (DC), 2017, ISBN: 978-1-4648-0527-1. Online: https://doi.org/10.1596/978-1-4648-0527-1_ch17 (visited 31
May 2021).

5 For more details see HUMEROVIC, D.: Brief History of Pandemics (Pandemics Throughout History), in: HUMEROVIC,
D. (eds): Psychiatry of Pandemics, Springer, Cham, 2019, ISBN: 978-3-030-15346-5, pp. 7 — 35. Online:
https://doi.org/10.1007/978-3-030-15346-5_2.

6 PLOTKIN, S.: History of vaccination, Proceedings of the National Academy of Sciences of the United States of America,
Vol. 111, No. 34, August 2014, ISSN: 1091-6490 pp. 12283 - 12284. Online: https://doi.org/10.1073/pnas.1400472111
(visited 31 May 2021).

7 For instance, see: Petition No. 0180/2015 M P (lItalian) on behalf of the European Forum for Vaccine Vigilance (EFVV),
on the abolishment of compulsory vaccinations in all European countries, European Parliament, 30.5.2016. Online:
http://www.europarl.europa.eu/doceo/document/PETI-CM-584027_EN.doc (visited 31 May 2021).

8 LARSON HEIDI, J., et al.: The State of Vaccine Confidence 2016: Global Insights Through a 67-Country Survey,
EBioMedicine, Vol. 12, 2016, pp. 295 — 301. Online: https://doi.org/10.1016/j.ebiom.2016.08.042 (visited 31 May 2021).

9 SPRENGHOLZ, P., BETSCH, C.: Herd immunity communication counters detrimental effects of selective vaccination
mandates: Experimental evidence, EClinicalMedicine, The Lancet, Vol. 22, 2020, ISSN: 2589-5370, p. 1. Online:
https://doi.org/10.1016/j.eclinm.2020.100352 (visited 31 May 2021).

10 National Centre for Immunisation Research and Surveillance: No Jab No Play, No Jab No Pay. Online:
https://www.ncirs.org.au/public/no-jab-no-play-no-jab-no-pay (visited 31 May 2021).

11 Belgium, Bulgaria, the Czech Republic, France, Germany, Greece, Hungary, Italy, Latvia, Macedonia, Malta, Poland,
Portugal, Romania, Slovakia and Slovenia.

12 GRAVAGNA, K, et al.: Global assessment of national mandatory vaccination policies and consequences of non-
compliance, Vaccine, Vol. 38, 2020, ISSN: 0264-410X, p. 7868. Online: https://doi.org/10.1016/j.vaccine.2020.09.063
(visited 31 May 2021).
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the case of Vaviicka and Others v. the Czech Republic on the compulsory vaccination of
children and its possible violation of Art. 8 (right to respect for private and family life) of the
European Convention on Human rights and Fundamental Freedoms (hercinafter “ECHR”).
Although the judgement concerns the children compulsory vaccination, it may also be relevant
in the ongoing roll-out of COVID-19 vaccines and national vaccination policies. The newly
issued judgement clarifies several legal aspects, that are closely related to this medical
procedure. The aim of this paper is to analyse the judgement of the ECtHR in the case of
Vavricka and Others v. the Czech Republic and to highlight its special relevance to Slovakia
and international human rights law.

Il. VAVRICKA AND OTHERS V. THE CZECH REPUBLIC (APPLICATIONS NO.
47621/13 AND FIVE OTHER APPLICATIONS)

On the 8 April 2021 the Grand Chamber of the ECtHR issued judgement in the case of
Vaviicka and Others v. the Czech Republic (Applications no. 47621/13 and five other
applications)'® in which the Court for the first time addressed the possible infringement of
several human rights in connection to the compulsory vaccination of children and consequences
for non-compliance with the statutory duty of vaccination. In this case, five Czech nationals —
Mpr. Pavel Vavricka, Ms. Markéta Novotnd, Mr. Pavel Hornych, Mr. Radomir Dubsky, Mr.
Adam Brozik and Mr. Prokop Rolecek (“the applicants™) alleged that the various consequences
for them of non-compliance with the statutory duty of vaccination had been incompatible with
their right to respect for their private life under Art. 8 ECHR.'* Furthermore, some of the
applicants also alleged the violation of the freedom of thought, conscience and religion (Art. 9
ECHR) and the right to education (Art. 2 of Protocol No. 1 to the ECHR). In the following
chapters, we will highlight the facts of the analysed case, as well as the alleged violation of the
abovementioned rights, which are enshrined in the ECHR and in other international human
rights instruments, such as the Universal Declaration of Human Rights, International Covenant
on Civil and Political Rights, International Covenant on Economic, Social and Cultural Rights,
or the Convention on the Rights of the Child.

1. Facts of the case

In the Czech Republic, section 46 (1) and (4) of the Public Health Protection Act requires
all permanent residents and all foreigners authorised to reside in the country on a long-term
basis to undergo a set of routine vaccinations in accordance with the detailed conditions set out
in the Decree no. 439/2000 Coll. as amended, on Vaccination against Infectious Diseases.'®
Routine vaccinations are carried out to prevent the development and spread of serious infectious
diseases with a high risk of further epidemic spread in groups and life-threatening infectious
diseases, taking into account the recommendations of the World Health Organization and the
European Centre for Disease Control. For children under the age of fifteen, it is their statutory
representatives who are responsible for compliance with this duty.'® When it comes to
consequences for non-compliance with the compulsory vaccination duty, the section 50 of the
Public Health Protection Act provides that preschool facilities such as those concerned in the
present case may only accept children who have received the required vaccinations, or who
have been certified as having acquired immunity by other means or as being unable to undergo
vaccination on health grounds.!’ In accordance with the Minor Offences Act, minor offence in

18 ECtHR: Vavricka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021.

4 1bid., para. 3.

15 Decree no. 439/2000 Coll., as amended, on Vaccination against Infectious Diseases. To date, in force is the Decree no.
537/2006 Coll., as amended, on Vaccination against Infectious Diseases.

16 Act no. 258/2000 Coll., as amended, on Public Health Protection, section 46 (1) and (4).

17 1bid., section 50.
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the health care area resulting from the failure to discharge a duty imposed in order to prevent
the occurrence or spread of infectious diseases is punishable by a fine of up to 10 000 K¢ (the
equivalent of some 400 EUR).® The vaccination duty in the Czech Republic concerns
vaccination against diphtheria, tetanus, whooping cough, Haemophilus influenzae type B
infections, poliomyelitis, hepatitis B, measles, mumps, rubella and for children with specified
health indications pneumococcal infections.®

The first application regarding the compulsory vaccination of children before the ECtHR
was lodged by Mr. Pavel Vaviicka®® on 23 July 2013. In 2003 Mr. Vavricka was fined for
refusing to have his two children (then aged 14 and 13) vaccinated against poliomyelitis,
hepatitis B and tetanus, as required under domestic law (the Public Health Protection Act no.
258/2000 and Decree of the Ministry of Health no. 439/2000). The appeals lodged by Mr.
Vavricka against the decision were dismissed by the domestic courts.

The second application was lodged on 9 January 2014 by Ms. Novotnd.?* The applicant’s
parents agreed to have her vaccinated against all diseases for which vaccination was
compulsory, except for measles, mumps and rubella. In 2006 the applicant was admitted to
nursery school. Two years later, having been informed by the paediatrician that the applicant
had not received the rubella vaccine, the head teacher decided to reopen the admission
procedure and to refuse her admission. The applicant unsuccessfully challenged the head
teacher’s decision in domestic courts, which took the view that the applicant had failed to
establish any disproportionate interference with her fundamental rights: her continued
attendance at the nursery school was capable of endangering the health of others, and the right
to health protection took precedence.

The third application was lodged by Mr. Hornych on 16 November 2014.22 Having suffered
from various health problems, the applicant was not vaccinated, his parents arguing that this
was due to the lack of an individualised vaccination recommendation by his paediatrician. In
2011, at the time of the applicant’s enrolment in nursery school, the paediatrician certified in
writing that the applicant had not been vaccinated. Despite this a handwritten note was added
that he “was not lacking any regular vaccination prescribed by law”. In the same year, he was
refused admission to nursery school because he had not proved that he had been vaccinated.
Appeals against this decision were unsuccessful.

On 16 April 2015 two applications were lodged by Mr. Brozik?® and Mr. Dubsky®*. The
applicants” parents refused to have them vaccinated against some of the illnesses defined by
law on the grounds of their beliefs and convictions. In 2014 the head teacher refused to admit
the applicants to nursery school, stating that compulsory vaccination constituted a permissible
restriction of the right to freely manifest one’s religion or belief because it was a necessary
measure for the protection of public health and the rights and freedoms of others. The applicants
unsuccessfully challenged this decision and sought an interim measure to enable immediate
enrolment in the establishment.

The last application in this case was lodged by Mr. Rolecek®. The applicant’s parents
decided to have an individual vaccination plan drawn up for the applicant, who was vaccinated
later than scheduled by the vaccination calendar. In addition, he was not vaccinated against
tuberculosis, poliomyelitis, hepatitis B, measles, mumps or rubella. In 2010 the head teachers

18 Act. no. 200/1990 Coll., as amended, on Minor Offence, section 29 (1) (f) and (2). The cited Act is no longer in force as of
July 1, 2017.

19 Decree no. 537/2006 Coll. on Vaccination against Infectious Diseases, section 2 (1).

20 ECtHR: Application no. 47621/13.

2L ECtHR: Application no. 3867/14.

2 ECtHR: Application no.73094/14.

2 ECtHR: Application no. 19306/15.

2 ECtHR: Application no. 19298/15.

% ECtHR: Application no. 43883/15.
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of two nursery schools refused to admit the applicant on the grounds that the conditions laid
down in the Public Health Protection Act had not been met. The applicant challenged this
decision, but his appeal was dismissed.

In 2019, a Chamber of the First Section relinquished jurisdiction in favour of the Grand
Chamber in accordance with Art. 30 ECHR.%

2. Right to respect for private and family life (Art. 8 ECHR) regarding the compulsory
vaccination of children
The Art. 8 ECHR provides that:
“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”?’

The primary purpose of Art. 8 ECHR is to protect against arbitrary interferences with private
and family life, home, and correspondence by a public authority.?® The Court has a rich case-
law regarding the right to respect for private and family life. In the X and Y v. the Netherlands
the Court concluded that physical integrity of a person is covered by the concept of “private
life” protected by Art. 8 ECHR.?° The Court has emphasised that a person’s bodily integrity
concerns the most intimate aspects of one’s private life, and that compulsory medical
intervention, even if it is of a minor importance, constitutes an interference with this right.*°
The applicants formulated their Art. 8 complaints primarily with reference to the fine imposed
on Mr. Vavricka and to the non-admission of the child applicants to nursery school as a
consequence of non-compliance with the vaccination duty. The Court based its judgment on
the existing case-law, particularly on the judgement in the Solomakhin v. Ukraine case, where
the Court confirmed that compulsory vaccination presents an involuntary medical intervention,
which represents an interference with the right to respect for one’s private life, which includes
a person’s physical and psychological integrity, as guaranteed by Art. 8 (1) ECHR.%! Despite
the fact that in the present case none of the child applicants, as well as children of Mr. Vavricka
were not forcefully vaccinated, the subject matter of this case and the fact that the child
applicants bore the direct consequences of non-compliance with the vaccination duty in that
they were not admitted to preschool, the Court concluded that there has been an interference
with their right to respect for private life.*> In determining whether an impugned measure
violates Art. 8 ECHR, the Court must consider whether the reasons adduced to justify that
measure are relevant and sufficient for the purposes of Art. 8 (2) ECHR, namely, if the measure:
(@) is “in accordance with the law”; (b) pursue one or more of the legitimate aims, and if it is

(c) “necessary in a democratic society”.*

% Art. 30 ECHR: “Where a case pending before a Chamber raises a serious question affecting the interpretation of the

Convention or the Protocols thereto, or where the resolution of a question before the Chamber might have a result
inconsistent with a judgment previously delivered by the Court, the Chamber may, at anytime before it has rendered its
judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the parties to the case objects.”

27 Council of Europe: European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by
Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Art. 8.

28 ECtHR: Libert v. France (Application no. 588/13), 2 July 2018, para. 40 — 42.

2 ECtHR: X and Y v. the Netherlands (Application no. 8978/80), 26 March 1985, para. 22.

30 ECtHR: Y.F.v. Turkey (Application no. 24209/94), 22 October 2003, para. 33.

81 ECtHR: Solomakhin v. Ukraine (Application no. 24429/03), 15 March 2012, para. 33. See also: ECtHR: Salvetti v. Italy
(Application no. 42197/98), 9 July 2002; and ECtHR: Matter v. Slovakia (Application no. 31534/96) 5 July 1999, para. 64.

%2 ECtHR: Vavficka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 263.

3 lbid., para. 265.
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Regarding the lawfulness of the interference, the Court reiterated that an impugned
interference must have some basis in domestic law, which law must be adequately accessible
and be formulated with sufficient precision to enable those to whom it applies to regulate their
conduct and, if need be with appropriate advice, to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail.>* The Court noted that the
vaccination duty has its specific basis in section 46(1) and (4) of the Public Health Protection
Act, applied in conjunction with the Ministerial Decree issued by the Ministry in the exercise
of the power conferred on it to this end by sections 46 (6) and 80(1) of the Public Health
Protection Act. The consequences of non-compliance with the duty stem, for Mr Vavricka, from
the application of section 29 (1) (f) and (2) of the Minor Offences Act and, for the child
applicants, from the application of section 34 (5) of the Education Act, in conjunction with
section 50 of the Public Health Protection Act. The term “law” as it appears in the phrases “in
accordance with the law” and “prescribed by law” in Art. 8 to 11 ECHR, is to be understood in
its “substantive” sense, not its “formal” one. It thus includes, inter alia, “written law”, not
limited to primary legislation but including also legal acts and instruments of lesser rank.*®
Therefore, the Court concluded that the interference in question was in accordance with the law
within the meaning of Art. 8 (2) ECHR.%®

The legitimate aim pursued by the interference with Art. 8 ECHR was analysed in para. 272
of the judgement. The objective of the Public Health Protection Act and Ministerial Degree is
to protect against diseases which may pose a serious risk to health. This refers both to those
who receive the vaccinations concerned as well as those who cannot be vaccinated and are thus
in a state of vulnerability, relying on the attainment of a high level of vaccination within society
at large for protection against the contagious diseases in question. This objective corresponds
to the aims of the protection of health and the protection of the rights of others, recognised by
Art. 8 ECHR.*’

In the assessment of the test of necessity in a democratic society, the Court often needs to
balance the applicant’s interests protected by Art. 8 ECHR and a third party’s interests protected
by other provisions of the Convention and its Protocols, as it was concluded in Gaskin v. the
United Kingdom,*® Héimdildinen v. Finland,* or in Roche v. the United Kingdom.*® Whether the
interference was necessary in a democratic society for the achievement of a legitimate aim, it
is analysed through: (a) pressing social need; (b) relevant and sufficient reasons; and (c)
proportionality.

Particular importance in this regard is placed on the States” margin of appreciation, whose
main idea is that a distinction can be made between the definition of fundamental rights and the
possibilities for limitations of these rights.*! The ECHR system has a fundamentally subsidiary
role. The national authorities have direct democratic legitimation in so far as the protection of
human rights is concerned and, by reason of their direct and continuous contact with the vital
forces of their countries, they are in principle better placed than an international court to
evaluate local needs and conditions. It is therefore primarily the responsibility of the national
authorities to make the initial assessment as to where the fair balance lies in assessing the need
for an interference in the public interest with individuals’ rights under Art. 8 ECHR. The margin

34 Ibid., para. 266. See also: ECtHR: Dubskd and Krejzova v. the Czech Republic (Applications nos. 28859/11 and 28473/12),
15 November 2016, para. 167.

% lbid., para. 269. See also: ECtHR: Sanoma Uitgevers B.V. v. the Netherlands (Application no. 38224/03), 14 September
2010, para. 83.

3 1bid., para. 271.

87 lbid., para. 272.

3 ECtHR: Gaskin v. the United Kingdom (Application no. 10454/83), 31 May 1989, para. 42.

3 ECtHR: Héimdildinen v. Finland (Application no. 37359/09), 16 July 2014, para. 65.

40 ECtHR: Roche v. the United Kingdom (Application No. 32555/96 ), 19 October 2005, para. 157.

4 GERARDS, J.: Margin of Appreciation and Incrementalism in the Case Law of the European Court of Human Rights,
Human Rights Law Review, Vol. 18, Issue 2, 2018, ISSN 1461-7781, p. 498. Online: https://doi.org/10.1093/hrlr/ngy017.
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will tend to be relatively narrow where the right at stake is crucial to the individual’s effective
enjoyment of intimate or key rights. Where a particularly important facet of an individual’s
existence or identity is at stake, the margin allowed to the State will also be restricted.*> Where
there is no consensus within the Contracting Parties to the Convention, either as to the relative
importance of the interest at stake or as to the best means of protecting it, particularly where
the case raises sensitive moral or ethical issues, the margin will be wider.*® There will also
usually be a wide margin if the State is required to strike a balance between competing private
and public interests or Convention rights.**

In the present case, the Court has held that matters of healthcare policy are in principle within
the margin of appreciation of the domestic authorities, who are best placed to assess priorities,
use of resources and social needs.*® Furthermore, the Court concluded that the margin of
appreciation regarding the compulsory vaccination should be a wide one. The vaccination duty
may be regarded as relating to the individual’s effective enjoyment of intimate rights. However,
the weight of this consideration is lessened by the fact that no vaccinations were administered
against the will of the applicants, nor could they have been, as the relevant domestic law does
not permit compliance with the duty to be forcibly imposed.*® Different opinion was, however,
raised by judge Wojtyczek, who argued, that “the notion of personal autonomy is an important
principle underlying the interpretation of the guarantees of Art. 8, a principle which is invoked
to narrow the margin of appreciation even in the absence of European consensus. The margin
will tend to be relatively narrow where the right at stake is crucial to the individual’s effective
enjoyment of intimate or key rights. One might add that, in a completely different context, the
Court has found that a general, automatic and indiscriminate restriction on a vitally important
Convention right must be seen as falling outside any acceptable margin of appreciation,
however wide that margin might be.”*” On the existence of a consensus, the Court discerned
two aspects. Firstly, that there is a general consensus among the Contracting Parties, strongly
supported by the specialised international bodies, that vaccination is one of the most successful
and cost-effective health interventions and that each State should aim to achieve the highest
possible level of vaccination among its population. Accordingly, the Court concluded that there
is no doubt about the relative importance of the interest at stake.*® Secondly, when it comes to
the best means of protecting the interest at stake, the Court noted that there is no consensus over
a single model. Rather, there exists, among the Contracting Parties to the Convention, a
spectrum of policies on the vaccination of children, ranging from one based wholly on
recommendation, through those that make one or more vaccinations compulsory, to those that
make it a matter of legal duty to ensure the complete vaccination of children.*® Although the
compulsory vaccination of children may raise moral and ethical issues, it should also be seen
as encompassing the value of social solidarity. The purpose of the duty is to protect the health
of all members of society, particularly those who are especially vulnerable with respect to
certain diseases and on whose behalf the remainder of the population is asked to assume a
minimum risk in the form of vaccination.>°

42 ECtHR: Evans v. the United Kingdom (Application no. 6339/05), 10 April 2007, para. 77; ECtHR: Dickson v. the United
Kingdom (Application no. 44362/04), 4 December 2007, para. 78.

4 ECtHR: X, Y and Z v. the United Kingdom (Application no. 21830/93), 22 April 1997, para. 44; ECtHR: Fretté v. France
(Application no. 36515/97), 26 February 2002, para. 41.

4 lbid., para. 42.

4 ECtHR: Vavficka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 274. See also: ECtHR: Hristozov and Others v. Bulgaria (Application nos. 47039/11
and 358/12), 13 November 2012, para. 119.

4 1bid., para. 276.

47 Dissenting opinion of judge Wojtyczek to the Vaviicka and Others v. the Czech Republic Case, para. 7.

48 lbid., para. 277.

4% lbid., para. 278.

%0 lbid., para. 279.
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Regarding the “pressing social need”, the existing ECtHR case-law provides that the
Contracting States are under a positive obligation, by virtue of the relevant provisions of the
ECHR, notably Art. 2 and 8, to take appropriate measures to protect the life and health of those
within their jurisdiction.>! It was concluded, that Czech Republic’s vaccination duty represents
the answer of the domestic authorities to the pressing social need to protect individual and
public health against the diseases in question and to guard against any downward trend in the
rate of vaccination among children.>?

In the analysis of the “relevant and sufficient reasons”, the Court focused on the best interests
of children. The applicants maintained that it must be primarily for the parents to determine
how the best interests of the child are to be served and protected, and that State intervention can
be accepted only as a last resort in extreme circumstances. On the other hand, the Czech
Government argued that, in the context of health care, the best interest of the child was served
by enjoying the highest attainable standard of health,>® as well as there is an obligation on States
to place the best interests of the child, and also those of children as a group, at the centre of all
decisions affecting their health and development. When it comes to immunisation, the objective
should be that every child is protected against serious diseases. Those to whom such treatment
cannot be administered are indirectly protected against contagious diseases as long as the
requisite level of vaccination coverage is maintained in their community, i.e. their protection
comes from herd immunity. Thus, where the view is taken that a policy of voluntary vaccination
is not sufficient to achieve and maintain herd immunity, or herd immunity is not relevant due
to the nature of the disease (e.g. tetanus), domestic authorities may reasonably introduce a
compulsory vaccination policy in order to achieve an appropriate level of protection against
serious diseases.>* The Court therefore accepted that the choice of the Czech legislature to apply
a mandatory approach to vaccination is supported by relevant and sufficient reasons.* Different
opinion was expressed by judge Wojtyczek in his dissenting opinion, where he stated that it is
for the parents, not the State, to take decisions pertaining to children, to define their best
interests and to guide the children in the exercise of their rights, which established in the ECtHR
case-law®®. Parental rights may be limited only in exceptional circumstances®’and, in principle,
the best interests of a child may be invoked against parents only once the latter’s parental rights
have been limited or forfeited. In the present case, the central question around the best interests
of the children is not whether the general health policy of the respondent State promotes the
best interests of children as a group, but instead how to assess in respect of each and every
specific child of the applicant parents, with the child’s specific health background, whether the
different benefits from vaccination will indeed be greater than the specific risk inherent in it.%
Furthermore, judge Wojtyczek argued that a rational assessment of whether the obligation to
vaccinate complies with the ECHR requires that the case be examined separately for each
disease, proceeding on a disease-by-disease basis. For each and every disease, it is necessary to
establish: (a) the manner and speed of its transmission; (b) the risks for infected persons; (c) the
average cost of individual treatment for the disease in the case of non-vaccinated patients, and
the prospects of success of such treatment; (d) the precise effectiveness of the available
vaccines; (e) the average cost of a vaccination; (f) the risk of side effects of vaccination; (g) the

51 ECtHR: Budayeva and Others v. Russia (Applications nos. 15339/02, 21166/02, 20058/02, 11673/02 and 15343/02), 29
September 2008, para. 128 — 130; ECtHR: Hristozov and Others v. Bulgaria (Application nos. 47039/11 and 358/12), 13
November 2012, para. 106 and 116.

52 ECtHR: Vavficka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 284.

5 lbid., para. 286.

54 Ibid., para. 288.

5 |bid., para. 289.

% ECtHR: M.A.K. and R.K. v. the United Kingdom (Applications nos. 45901/05 and 40146/06), 23 March 2010, para. 75-79.

57 ECtHR: Strand Lobben and Others v. Norway (Application no. 37283/13), 10 September 2019.

%8 Dissenting opinion of judge Wojtyczek to the Vaviicka and Others v. the Czech Republic Case, para. 13.
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average costs of treating the undesirable effects of the vaccination; and (h) the minimum
percentage of vaccinated persons which would prevent the disease from spreading (if
applicable) and the prospects of achieving such an objective.*

Lastly, the Court considered whether the interference regarding the compulsory vaccination
of children is proportional to the legitimate aims pursued by the Czech Republic. While
vaccination is a legal duty in the Czech Republic, the compliance with it cannot be directly
imposed, meaning that vaccination cannot be forcibly administered. However, indirectly the
duty is enforced through the applications of sanctions, that are stated in the Public Health
Protection Act, Education Act, Decree on Vaccination against Infectious Diseases, and the
Minor Offences Act. In Mr. Vavricka’s case, where he was fined, the Court noted that the
amount was towards the lower end of the relevant scale, and cannot be considered as unduly
harsh or onerous.®® The Court notes that there were no repercussions for the education of this
applicant’s children, who were already teenagers when the sanction was applied to him.
Regarding the child applicants, the Court has viewed their non-admission to preschool as an
“interference” within the meaning of Art. 8 (2) ECHR. The exclusion of the applicants from
preschool meant the loss of an important opportunity for these young children to develop their
personalities and to begin to acquire important social and learning skills in a formative
pedagogical environment. However, that was the direct consequence of the choice made by
their respective parents to decline to comply with a legal duty, the purpose of which is to protect
health, in particular in that age group. The Court considered that it cannot be regarded as
disproportionate for a State to require those for whom vaccination represents a remote risk to
health to accept this universally practised protective measure, as a matter of legal duty and in
the name of social solidarity, for the sake of the small number of vulnerable children who are
unable to benefit from vaccination. In the view of the Court, it was validly and legitimately
open to the Czech legislature to make this choice, which is fully consistent with the rationale
of protecting the health of the population.®* Moreover, the effects on the child applicants were
limited in time. Upon reaching the age of mandatory school attendance, their admission to
primary school was not affected by their vaccination status.®> The Court concluded that the
measures complained of by the applicants, assessed in the context of the domestic system, stand
in a reasonable relationship of proportionality to the legitimate aims pursued by the Czech
Republic through the vaccination duty.®3

3. Freedom of thought, conscience and religion (Art. 9 ECHR) regarding the compulsory
vaccination of children

Art. 9 ECHR provides that:

“1. Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief, in worship, teaching,
practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as
are prescribed by law and are necessary in a democratic society in the interests of public
safety, for the protection of public order, health or morals, or for the protection of the
rights and freedoms of others.”%

% lbid., para. 9.

80 ECtHR: Vavricka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 293.

61 1bid., para. 306.

62 1bid., para. 307.

8 lbid., para. 309.

64 Council of Europe: European Convention on the Protection of Human Rights and Fundamental Freedoms, as amended by
Procotols Nos. 11 and 14, 4 November 1950, ETS 5, Art. 9.
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In this case, the applicants Vavricka, Novotnd and Hornych complained that the imposed fine
and the non-admission to nursery school was contrary to their rights under Art. 9 ECHR. The
abovementioned applicants have sought to invoke the protection of Art. 9 for their critical
stance towards vaccination. The Court concluded after the examination of evidence provided
by the applicants, that there is no suggestion that their stance on this matter is religiously
inspired. It is therefore not their religious freedom that is potentially at stake, but their freedom
of thought and conscience.®® The Court in regards to the freedom of thought, conscience and
religion in connection with the compulsory vaccination of children pointed to the case of Boffa
and Others v. San Marino, where the Commission held that, in protecting the sphere of personal
beliefs, Art. 9 did not always guarantee the right to behave in the public sphere in a way which
was dictated by such beliefs and noted that the term “practice” did not cover each and every act
which was motivated or influenced by a belief. It further noted that the obligation to be
vaccinated, as laid down in the legislation at issue in that case, applied to everyone, whatever
their religion or personal creed. Consequently, it considered that there had been no interference
with the freedom protected by Art. 9 ECHR.®® The ECtHR case-law also provides, that the word
“convictions”, is not synonymous with the terms “opinions” and “ideas”. It denotes views that
attain a certain level of cogency, seriousness, cohesion and importance.®’

In the present case Mr. Vavricka complained that his conscientious stance had been assessed
negatively in accordance with a standard that had been developed only at a late stage in the
domestic proceedings. The Court considered, on the contrary, that the approach of the domestic
courts was reasonable and indeed in keeping with its own interpretation of Art. 9, which has
been set out above. Having regard to the conclusions reached by the domestic courts in this
regard, and considering that the applicant has not further specified or substantiated his
complaint under Art. 9, the Court found that his critical opinion on vaccination is not such as
to constitute a conviction or belief of sufficient cogency, seriousness, cohesion and importance
to attract the guarantees of Art. 9.% The Court found that the complaints are incompatible
ratione materiae with the provisions of Art. 9 ECHR within the meaning of Article 35 (3) (a),°
and must be rejected in accordance with Article 35 (4).”

4. Right to education (Art. 2 of Protocol No. 1 to ECHR) regarding the compulsory
vaccination of children

In the last part of the judgment, the Court somewhat disappointingly addressed the alleged

violation of Art. 2 of Protocol No. 1 to ECHR, which provides that:

“No person shall be denied the right to education. In the exercise of any functions which it
assumes in relation to education and to teaching, the State shall respect the right of parents
to ensure such education and teaching in conformity with their own religious and
philosophical convictions.”"*

The Court concluded, that in the light of the scope of its examination and findings as regards
the child applicants” complaints under Art. 8 ECHR, there is no need to examine the

8 ECtHR: Vavricka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 330.

86 ECtHR: Boffa and Others v. San Marino (Application no. 26536/95), 15 January 1998, p. 33.

67 ECtHR: Valmasis v. Greece (Application no. 21787/93), 18 December 1996, para. 25 and 27.

8 ECtHR: Vavficka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 335.

8 The Court shall declare inadmissible any individual application submitted under Article 34 if it considers that: (a) the
application is incompatible with the provisions of the Convention or the Protocols thereto, manifestly ill-founded, or an
abuse of the right of individual application.

0 ECtHR: Vavricka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 337.

" Council of Europe: Protocol No. 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms, 20
March 1952, Art. 2.

https://doi.org/10.33542/S1C2021-2-01 12


https://doi.org/10.33542/SIC2021-2-01

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, ¢islo 2

applications separately under Art. 2 of Protocol No. 1.7 For this reason, we are presented with
only a brief analysis of the right to education without assessing whether a preschool education
falls within the right to education. The Court acknowledged that the exclusion from preschool
meant the loss of an important opportunity to develop their personalities and to begin to acquire
important social and learning skills in a formative pedagogical environment’3, however, they
were not deprived of all possibility of personal, social and intellectual development, even at the
cost of additional, and perhaps considerable, effort and expense on the part of their parents and
the effects of such a exclusion were limited in time.” While the latter statements may seem to
suggest that the complaint under Art. 2 of Protocol No. 1 cannot succeed, such an inference is
not certain if it is not drawn explicitly.” It is worth mentioning the submissions of the
Governments of Germany, France and Slovakia which point to several legal aspects, that are
relevant regarding the alleged violation of the right to education. Firstly, the Government of
Germany noted that the exclusion of non-vaccinated children from nursery schools might
amount to an interference with their right to education, although it was not clear from the
relevant case-law that this level of education was covered by Art. 2 of Protocol No. 1. Even if
that provision were held to be applicable, the low education level should be taken into account
in assessing the proportionality of the restriction. Secondly, the Government of France
commented that the non-admission of an unvaccinated child to school was a justified restriction
of the right to education. Lastly, the Government of Slovakia pointed out that the right to
education was not absolute and argued that the existing ECtHR case-law did not specifically
acknowledge its applicability to preschool establishments such as kindergartens. From the
existing ECtHR case-law, it may be concluded that Art. 2 of Protocol No. 1 concerns elementary
schooling’®, secondary education’’, higher education’® and specialized courses. The holders of
the right to education are not only children, but also adults wishing to benefit from the right to
education.” However, there is no evidence, that preschool education falls within the right to
education. Case-law of other international judicial and quasi-judicial organs, such as the
Committee on Economic, Social and Cultural Rights, Commission on the Rights of the Child,
African Commission on Human and Peoples' Rights, or the Inter-American Court of Human
Rights also confirm such conclusion.

Finally, another possible issue under Art. 2 of Protocol No. 1 is to what extent the children
should suffer the consequences of their parents’ refusal to have them vaccinated. Restrictions
on the right to education do exist even though no express restriction can be found in Art. 2 of
Protocol No. 1. However, any restrictions must not curtail the right in question to such an extent
as to impair its very essence and deprive it of its effectiveness. They must be foreseeable for
those concerned and pursue a legitimate aim, although there is no exhaustive list of “legitimate
aims” under Art. 2 of Protocol No. 1.8 Although the final decision as to the observance of the
Convention’s requirements rests with the Court, the Contracting States enjoy a certain margin
of appreciation in this sphere.8! It may be reiterated that the interference suffered by the children
applicants did not violate Art. 8 (2) ECHR, since the measures were in accordance with the law,
pursued a legitimate aim and it was necessary in a democratic society to fulfil obligation of the

72 ECtHR: Vavriicka and Others v. the Czech Republic (Applications no. 47621/13, 3867/14, 73094/14, 19298/15, 19306/15
and 43883/15), 8 April 2021, para. 345.

3 lbid., para. 306.

7 |bid., para. 307.

S Partly concurring and partly dissenting opinion of judge Lemmans to the Vaviicka and Others v. the Czech Republic Case,
para. 3.

76 ECtHR: Sulak v. Turkey (Application no. 24515/94), 17 January 1996.

7 ECtHR: Cyprus v. Turkey (Application no. 25781/94), 12 May 2014, para. 278.

8 ECtHR: Leyla Sahin v. Turkey (Application no. 44774/98), 10 November 2005, para. 141.

% ECtHR: Velyo Velev v. Bulgaria (Application no. 16032/07), 27 August 2014.

8 ECtHR: Leyla Sahin v. Turkey (Application no. 44774/98), 10 November 2005, para. 154.

81 ECtHR: Velyo Velev v. Bulgaria (Application no. 16032/07), 27 August 2014, para. 33.
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Czech Republic under the European Convention of Human Rights and Fundamental Freedoms.
Moreover, the children applicants were not deprived of the right to education, since the non-
compliance with the vaccination duty did not prevented them from attending primary education.

I1l. LEGAL IMPLICATIONS OF VAVRICKA AND OTHERS V. THE CZECH
REPUBLIC FOR SLOVAKIA

1. Compulsory childhood vaccination in Slovakia

Slovakia, like some other EU Member States, applies legal duty on vaccination of children
against selected diseases, namely, diphtheria, tetanus, pertussis (whooping cough), polio, viral
hepatitis B, invasive haemophilic infections, pneumococcal invasive diseases, measles, mumps
and rubella.®? For this reason, there are several civil initiatives in Slovakia that oppose
compulsory vaccination of children for the same reasons as those analysed in the Vavricka and
Others v. the Czech Republic case. When we look at the statistics of the Slovak Public Health
Authority up to 31 August 2019, it indicates that the national results of vaccination within the
framework of regular compulsory vaccination of children exceeded the limit of 95% in all types
of compulsory vaccination of children. Nationwide vaccination coverage in the controlled years
of birth ranged from 95.7% to 97.8%. Compared to the previous period, vaccination coverage
under regular compulsory vaccination of children has remained at about the same level, with a
slight increase in some types of vaccination.®® Unfortunately, there is no more up-to-date
statistic on compulsory vaccination of children for 2020 that would inform about the current
vaccination hesitancy in Slovakia.
From the legal perspective, the compulsory childhood vaccination is regulated by Act no.
355/2007 Coll., as amended, on the Protection, Promotion and Development of Public Health,
and Decree of the Ministry of Health of the Slovak Republic no. 585/2008 Coll., as amended,
on the Prevention and Control of Communicable Diseases (hereinafter “Decree), where the
method of vaccination, its types and control of vaccination in Slovakia is defined. Under section
51 (1) (d) of the Act no. 355/2007 Coll., natural persons are obliged to undergo, among others,
compulsory vaccination. In case of a minor, legal representative (commonly its parent) is
responsible for the vaccination duty.3* Offences regarding the non-compliance with vaccination
duty are stated in the Act no. 355/2007 Coll. in section 56 (1) (k) and (3). A fine of a total of
331 EUR may be imposed for failure to undergo compulsory vaccination.8® Exemptions from
the vaccination duty concern a permanent contraindication to vaccination or the child has
overcome a disease from which vaccination is intended to protect or has laboratory evidence of
antibody positivity. Regarding the admission to preschool facilities, only vaccinated children
can be admitted. This condition, however, will be waived when a child reaches the age of five,
i.e. the age for compulsory preschool education.®

The Constitutional Court and the Supreme Court of the Slovak Republic addressed the

matter of compulsory vaccination in their judgments, in not so distant past. The Constitutional
Court of the Slovak Republic in its decision PL US 10/2013 analysed whether the section 51
() (d) and section 62 of the abovementioned Act no. 355/2007 Coll. and section (6) of the
Decree no. 585/2008 are inconsistent with the Constitution of the Slovak Republic. As it was
concluded by the Constitutional Court, that compulsory vaccination (and vaccination as such)

82 Decree of the Ministry of Health of the Slovak Republic no. 585/2008 Coll., as amended, on the Prevention and Control of
Communicable Diseases, section 6.

8 Slovak Public Health Authority: Evaluation of administrative vaccination control in the Slovak Republic up to 31 August
2019, p. 1. Online:
https://www.uvzsr.sk/docs/info/ockovanie/Vyhodnotenie_administrativnej_kontroly_ockovania_v_SR_k_31082019.pdf
(visited 31 May 2021).

8 Act. no. 355/2007 Coll., as amended, on the Protection, Promotion and Development of Public Health, section 51 (1) (d),
3).

8 Act. no. 355/2007 Coll., as amended, on the Protection, Promotion and Development of Public Health, section 56 (3).

8 Act. no. 245/2008 Coll., as amended, on Upbringing and Education, section 28a.
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is also an interference with human integrity. However, the purpose and consequence of the
obligation to undergo compulsory vaccination is not the end of life or the direct threat of ending
it, but, on the contrary, the purpose is to protect life and prevent the emergence and spread of
communicable and fatal diseases.®” The Supreme Court of the Slovak Republic in the judgement
2Szd/1/2013 declared that the right to respect for private life (Art. 8 (1) ECHR) cannot be
considered an absolute right and therefore an interference with this right does not automatically
constitute a violation. Compulsory vaccination, as involuntary medical care, does constitute an
interference with the right to respect for private life, which includes the personal, physical and
mental integrity guaranteed by Art. 8 (1) ECHR, but such a medical intervention does not
automatically constitute a violation of the law if it is carried out in accordance with the law,
pursues a legitimate goal of protecting health and is necessary in a democratic society (Art. 8
(2) ECHR).88

If the current Slovak legislation and domestic case-law on compulsory childhood
vaccination had been analysed through the lenses of Vavricka and Others v. Czech Republic
case, it could be concluded that in the current state the measures are in accordance with the
ECHR and its Protocols, as well as the existing ECtHR case-law. As it was mentioned in the
judgment of case no. 2Szd/1/2013 the compulsory vaccination is an involuntary medical
intervention, which interferes with the right to respect for private life. The interference with the
right to respect for private life is justified when it is in accordance with the law, pursues the
legitimate aim and it has to be necessary in a democratic society. The aim of the vaccination
duty as declared in PL US 10/2013 is to protect life and prevent the emergence and spread of
communicable and fatal diseases. Furthermore, the proportionality of the interference (fine,
non-admission of a child to preschool facility before its compulsory attendance) in relation to
the aim pursued is in our view proportional to the risk they pose for a non-vaccinated persons,
that cannot be vaccinated due to medical contraindications. Regarding the potential violation of
Art. 9 ECHR, we conclude that the outcome would depend on facts of a particular case, where
the applicant would have to prove that his/hers conviction or belief is of sufficient cogency,
seriousness, cohesion and importance. However, it is questionable whether such convictions or
beliefs of a parent are also in the best interest of a child, especially when it comes to their highest
attainable standard of health, or in the most extreme case, the child’s right to life. Lastly,
regarding the potential violation of the right to education, we conclude that there would have
been no violation in case of non-admission to preschool education before the child would reach
the age for compulsory preschool education. After reaching the age for compulsory preschool
education, the non-compliance with the vaccination duty would not prevent them from
attending preschool education. Furthermore, according to the ECtHR case-law, preschool
education does not fall within the right to education.

IV. CONCLUSION

Vaccination of children against infectious life-threatening disease is of particular importance
for most States of the international community. Increasing vaccination hesitancy forces States
to apply vaccination campaigns or to introduce compulsory vaccination policies to ensure herd
immunity. Gradually, domestic and international courts are assessing whether this medical
procedure is contrary to human rights and fundamental freedoms, which are guaranteed under
universal and regional instruments of international human rights law. Especially in the current
situation, when the international community is struggling with the ongoing COVID-19
pandemic, the issue of vaccination is of particular importance. The recently issued judgment in
the Vavricka and Others v. the Czech Republic case is a milestone decision in the contemporary
international human rights law, since no other judicial or quasi-judicial organ addressed legal

8 Ruling of the Constitutional Court of the Slovak Republic case no. PL US 10/2013, 10 December 2014, p. 21.
8 Judgment of the Supreme Court of the Slovak Republic case no. 25zd/1/2013 of 16 April 2014, p. 6.
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aspects of compulsory childhood vaccinations in connection to violation of human rights and
fundamental freedoms. The Court addressed alleged violation of the right to respect for private
and family life (Art. 8 ECHR), freedom of thought, conscience and religion (Art. 9 ECHR) and
the right to education (Art. 2 of Protocol No. 1 ECHR). The assessment of the case was based
on principles and extensive case-law related to the abovementioned articles of the ECHR. The
Court concluded that compulsory vaccination is an involuntary medical intervention, which
interferes with the right to respect for private life. Further analysis, however, pointed to the
limitations that may be applied towards some of the human rights and fundamental freedoms,
namely that the measures adopted to secure a herd immunity in the States Parties of the ECHR
must be in accordance with the law, pursue the legitimate aim and they have to be necessary in
a democratic society. It was accepted that vaccination duty encompasses the value of social
solidarity, the purpose of which was to protect the health of all members of society, particularly
those who were especially vulnerable and on whose behalf the remainder of the population was
asked to assume a minimum risk in the form of vaccination. The Court concluded that the
State’s margin of appreciation in this case should be a wide one. Regarding the pressing social
need, the Court concluded that the vaccination duty in the Czech Republic represents the
national authorities” answer to the pressing social need to protect individual and public health
against selected diseases and to secure high rate of vaccination to maintain herd immunity. As
for the relevant and sufficient reasons of the compulsory childhood vaccination, the Court
concluded that in matters of health-care policy, the national authorities are the best placed to
assess priorities, the use of resources and the needs of society. The utmost importance in cases
concerning children health care and development is given to the best interests of the child. The
Court also concluded, regarding the proportionality of the interference in relation to the aim
pursued, that the sanction imposed on Mr. Vavricka was relatively moderate and that the non-
admission of children applicants to preschool had been a measure intended to safeguard the
health of young children in particular and was essentially protective rather than punitive in
nature. Therefore, the adopted measures had been proportional to the legitimate aims pursued
by the Czech Republic through the vaccination duty. The Court also declared the complaints
under Art. 9 ECHR as inadmissible. The critical opinions of Mr. Vavricka on vaccination, as
declared by the Court, are not such as to constitute a conviction or belief of sufficient cogency,
seriousness, cohesion and importance to attract the guarantees of Art. 9. Lastly, the Court
concluded that there was no need to examine the case separately under Art. 2 of Protocol No. 1
ECHR. As it was highlighted in the Chapter I1 (4), according to the ECtHR case-law, preschool
education does not fall within the right to education. The outcome of the mentioned judgment
is also important for Slovakia, where similar measures are adopted regarding compulsory
childhood vaccination. It may be concluded that the current Slovak legislation and case-law of
the Slovak judicial organs is in accordance with the ECtHR case-law, as well as with the
Vavricka and Others v. the Czech Republic. As for the current situation regarding the COVID-
19 vaccines roll out, it is important to state that the domestic authorities must weight the burden
on the individual and the overall benefit for the society. Important aspect in every compulsory
vaccination scheme is whether a disease is highly contagious and poses a serious risk for the
society while the vaccines offered are regarded safe and effective under credible scientific
research.

KEY WORD

Compulsory Vaccination of Children, European Court of Human Rights Freedom of thought,
conscience and religion, Right to Education, Right to Respect for Private and Family Life.
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KLUCOVE SLOVA
Povinné ockovanie deti, Eurdpsky sud pre T'udské prava, sloboda myslenia, svedomia a
nabozenstva, pravo na vzdelanie, pravo na reSpektovanie sukromného a rodinného zivota.
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EUROPSKA PRO}(URATI'JRA A PRAVA OBVINENY{CH
A PODOZRIVYCH OSOB V TRESTNOM KONANI!

THE EUROPEAN PUBLIC PROSECUTOR'S OFFICE AND
THE RIGHTS OF THE SUSPECTS AND ACCUSED PERSONS
IN CRIMINAL PROCEEDINGS

Dominika Beckovad?

https://doi.org/10.33542/S1C2021-2-02

ABSTRAKT

Vdaka nariadeniu Rady (EU) 2017/1939, ktorym bola zriadend Eurépska prokuratira, sa
Eurépska vinia posunula na novii uroven boja proti trestnym ¢innom poSkodzujiicim financné
zaujmy Unie. Existencia nového organu Ume ktory zodpoveda za vySetrovanie, trestné stihanie
pdchatelov a spolupdchatelov trestnych cinov poskodzujiicich finanéné zdujmy Unie a za
podanie obzaloby na nich, vyrazne meni doterajsi koncept trestného prava Unie a zdrover
otvara velmi citlivii otazku prav jednotlivcov v trestnom konani Europskej prokuratury.
Nariadenie o0 Europskej prokuratiire definuje tri uirovne, ktoré ustanovuju prava podozrivych
a obvinenych o0séb: vSeobecny rdmec prav ustanoveny Chartou zdkladnwich prav EU,
minimdlny rozsah procesnych prdav ustanovenych v prave Unie a procesné prdava podla
uplatnitelného vnutrostatneho prava. Cielom tohto c¢lanku je analyzovat' pravnu upravu prav
podozrivych a obvinenych oséb v trestnom konani na uvedenych troch urovniach a odpovedat
na otdzku, i je tato pravna uprava dostatocna.

ABSTRACT

Thanks to Council Regulation (EU) 2017/1939 establishing the European Public Prosecutor's
Office, the European Union is moving to a new level in the fight against crime affecting the
financial interests of the Union. The existence of a new Union body responsible for the
investigation, prosecuting and bringing to judgement the perpetrators of and accomplices to
criminal offences affecting the financial interests of the Union significantly changes the current
concept of criminal law of the EU and at the same time raises the very sensitive issue of the
rights of individuals in the criminal proceedings of the European Public Prosecutor's Office.
The European Public Prosecutor's Office Regulation defines three levels that establish the
rights of suspects and accused persons: the general framework of rights set out in the EU
Charter of Fundamental Rights, the minimum scope of procedural rights set out in Union law
and procedural rights under applicable national law. This article aims to analyse the legal
regulation of the rights of suspects and accused persons in criminal proceedings based on three
levels and to answer the question of whether this legal regulation is sufficient.

Clanok predstavuje Giastkovy vystup vramci vyskumného projektu APVV-18-0421 , Eurdpska prokuratira v
suradniciach ustavného poriadku Slovenskej republiky ako posilnenie europskej integracie prostrednictvom prava “.
JUDr., Bc. , PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kogice, Faculty of Law, Slovak Republic.
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. UVOD

Oblast’ trestného prava Eurdpskej unie predstavuje jednu z ,,najcitlivejSich™ oblasti prava,
rovnako ako tomu je aj v pripade vnuatrostatneho trestného prava. Trestné pravo a jeho normy,
maju v spolo¢nosti obzvlast’ vyznamné a dolezité postavenie. Prave tlohou noriem trestného
prava je najst’ primerant rovnovahu medzi prevenciou a bojom proti trestnej ¢innosti na jedne;j
strane a ochranou zakladnych prav jednotlivcov V trestnom prave na strane druhej.® V oblasti
eurdpskeho trestného prava boli Unii zverené konkrétne pravomoci na prijimanie opatreni
trestnopravnej povahy, ktor¢ st striktne ohrani¢en¢ zakladajucimi zmluvami a vSeobecnymi
principmi prava Unie. Vyznamné zmeny do oblasti trestného prava EU priniesla Lisabonska
zmluva, priCom tieto zmeny spocivaju predovSetkym v moznosti uskutociovat zmeny
V existujucej inStitucionalnej Struktire, vratane zmien pravomoci existujucich organov
a institacii Unie, ktoré posobia v oblasti trestného prava Unie®, ako aj v moZnosti harmonizacie
hmotnopravnych a procesnopravnych noriem trestného prava vo vybranych oblastiach®.
Osobitne doleZitym sa stalo vyjasnenie smerovania Unie v otdzkach trestnopravnej ochrany jej
finan¢nych zaujmov.

Nadobudnutim u¢innosti Lisabonskej zmluvy sa europsky priestor slobody, bezpecnosti
a spravodlivosti posunul v oblasti boja proti trestnym ¢inom poskodzujiicim finanéné zaujmy?®
Unie do novej éry a otvorila sa cesta, ktora ma viest' k efektivnejiiemu boju proti trestnym
¢inom poskodzujucim finanéné zdujmy Unie.” Hlavnym aktérom v tejto oblasti sa stala
Europska prokuratira, ktord bola zriadena formou posilnenej spoluprace a stala sa novym
organom Unie. Vytvorenie Eurépskej prokuratiry predstavuje najvyraznej$iu zmenu
V existujucom systéme trestného prava Unie a zarove predstavuje velk vyzvu pre Uniu
samotnu a zacastnené Clenské Staty. Eurdpska prokuratira ma doplnit’ a posilnit’ existujuci
instituciondlny systém v trestnych veciach, pricom ako jediny organ Unie je vybavena
pravomocou viest’ vySetrovanie, trestne stihat’ pachatel'ov a spolupéachatel'ov trestnych Cinov
poskodzujacich finanéné zaujmy Unie® a podavat’ obzaloby na nich.®

Zriadenie Eurdpskej prokuratury so sebou prindsa vel'a otdzok a vyziev. Jednou z klI'icovych
vyziev, ktord suvisi so zriadenim a fungovanim Europskej prokuratiry, a s ktorou sa budu
musiet’ vysporiadat’ vSetky zicCastnené Clenské $taty, je ndjdenie spravnej rovnovahy medzi
uc¢innym vykonom spravodlivosti a primeranou ochranou prav pachatel’'ov a spolupachatel'ov
trestnych &inov.'® V pripade Eurépskej prokuratiry pdjde o hladanie spravnej rovnovahy
medzi efektivnym bojom proti trestnym ¢inom poskodzujicim finanéné zaujmy Unie a pravami

3 BRIERE, CH. - WEYEMBERGH, A.: Introduction: About ECAN and the Balances that Need to be Struck in EU Criminal
Law. In Briére, CH. — Weyemberg, A.(eds.) : The Needed Balances in EU Criminal Law: Past, Present and Future. VVolume
5 in the series Hart Studies in European Criminal Law. Oxford: Hart Publishing, 2018. s. 24.

Cl. 85 a &l. 86 Zmluvy o fungovani Eurdpskej tinie.

5 (l. 82 — 84 Zmluvy o fungovani Eurépskej tnie.

Trestné &iny poskodzujice finanéné zaujmy Unie vymedzuje smernica Europskeho parlamentu a Rady (EU) 2017/1371

5. jula 2017 o boji proti podvodom, ktoré poskodzuju finanéné zaujmy Unie, prostrednictvom trestného prava. U. v. EU

L 198, 28.7.2017, s. 29 — 41.

7 CONINSX, M.: The European Commission’s Legislative Proposal: An Overview of Its Main Characteristics. In Erkelens,

L.H. — Meij, AW.H. — Pawlik, M. (eds.): The European Public Prosecutor’s Office: An Extended Arm or a Two-Headed

Dragon? Hague: T.M.C. Asser Press, 2015. s. 22.

Trestné &iny poskodzujuce finanéné zaujmy Unie si ustanovené v smernici Eurépskeho parlamentu a Rady (EU)

2017/1371.

Cl. 4 nariadenia Rady (EU) 2017/1939 z 12. oktobra 2017, ktorym sa vykonava posilnena spolupraca na ugely zriadenia

Eurépskej prokuratary. U. v. L 283, 31.10.2017, s. 1 — 71.

10 HERRNFELD, H-H.: The Draft Regulation on the Establishment of the European Public Prosecutor’s Office — Issues of
Balance Between the Prosecution and the Defence. In Briére, CH. — Weyemberg, A.(eds.) : The Needed Balances in EU
Criminal Law: Past, Present and Future. Volume 5 in the series Hart Studies in European Criminal Law. Oxford: Hart
Publishing, 2018. s. 383.
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podozrivych a obvinenych, ktorych uprava je obsiahnuta na roznych trovniach.!! Trestné pravo
a zakladne prava s neoddelite'ne spojené, a preto je potrebné, aby Eurdpska unia zakladné
prava brala do uvahy a zabezpecila ich potrebni ochranu aj pri vykone ¢innosti Europske;j
prokuratury.*? Problematika zakladnych prav a procesnych zaruk podozrivych a obvinenych sa
v pripade Europskej prokuratiry stava komplikovanejSou, pretoze Eurdpska prokuratira je
nedelite’rnym organom Unie, ktory kona ako jediny urad s decentralizovanou $trukturou®®.
Samotné vySetrovanie a trestné stihanie pachatelov a spolupachatelov trestnych cinov
poskodzujtcich finanéné zaujmy Unie bude vykonavané eurépskymi delegovanymi
prokuratormi v jednotlivych ¢lenskych Statoch, pricom procesné pravidla vySetrovania
a trestného stihania sa budi vo vel'kej miere opierat’ o vnutrostatnu pravnu Upravu, ktord moze
byt v jednotlivych zacastnenych Clenskych Statoch roézna. V kontexte fungovania Eurdpskej
prokuratiry je preto nevyhnutné, aby zdkonodarca Unie vel'mi jasne a zrozumitel'ne definoval
procesné zaruky obvinenych apodozrivych o0sob atym zabezpeCil, Ze s podozrivymi
a obvinenymi osobami sa bude pri ¢innosti Eurdpskej prokuratiury zaobchadzat’ rovnako a budu
mat" zabezpeCeny rovnaky rozsah prav. Potrebu jednotnej tUpravy prav podozrivych
a obvinenych o0sdb V trestnom konani Eurdpskej prokuratiry odévodnuje aj skutoCnost’, ze
jednotlivec, ktory sa stane sicast'ou vysetrovania vedené¢ho Eurdpskou prokurattrou, ¢eli vel'mi
zlozitej kombinacii upravy prava Unie a vnutro§tatnej pravnej apravy.*

Napriek tomu, ze problematiku prav podozrivych a obvinenych 0s6b V trestnom konani
mozno povazovat za jednu z kl'aiCovych otazok na zabezpecCenie spravodlivosti pri ¢innosti
Eurdpskej prokuratiiry®®, samotné nariadenie o Eurépskej prokuratire® (d’alej len ,, nariadenie
0 EP*) sa jej venuje v VI. Kapitole ,,Procesné zaruky“ len v dvoch ¢lankoch — v ¢l. 41, ktory
upravuje rozsah pradv podozrivych a obvinenych osdb av ¢l. 42, ktory upravuje stdne
preskumanie procesnych tkonov Eurdpskej prokuratury. Do centra pozornosti sa pri spracovani
tohto ¢lanku dostava ¢l. 41 nariadenia o EP, ktory je jedinym explicitnym odkazom na prava
podozrivych a obvinenych oséb pri vykone ¢innosti Eurépskej prokuratary. CI. 41 nariadenia
0 EP stanovuje a identifikuje tri urovne ochrany prav podozrivych a obvinenych osob. Prva
uroven ochrany vyjadruje, ze Eurdpska prokuratira pri vykonavani svojich ¢innosti v plnej
miere dodrZiava prava podozrivych a obvinenych os6b zakotvené v Charte vratane prava na
spravodlivé sudne konanie a prava na obhajobu (trovefi primarneho prava Unie)'’. Druha
Giroveii ochrany prav, ktora sa poskytuje na trovni Unie znamena, Ze kazda podozrivéa alebo
obvinena osoba ma v trestnom konani Eurdpskej prokuratiry asponl procesné prava ustanovené
v prave Unie (arovei prava Unie)'®. Posledna, tretia iroveii ochrany, zabezpeduje podozrivym
a obvinenym osobam, ako aj inym osobam dotknutym konaniami Eur6pskej prokuratury vsetky
procesné prava, ktoré st im k dispozicii podla uplatnitelného vnutrostatneho prava (aroven
vnutrostatneho prava)'®.

1 WAHL, T.: The European Public Prosecutor’s Office and the Fragmentation of Defence Rights. In Ligeti, K. — Antunes,
M. J. — Giuffrida, F.(eds.): The European Public Prosecutor’s Office at Launch: Adapting National Systems, Transforming
EU Criminal Law. Milano: Wolters Kluwer ltalia, 2020. s. 85.

2. DE HERT, P.: EU Criminal Law and Fundamental Rights. In Mitsilegas, V. — Bergstrom, M. — Konstadinides, T. (eds.):
Research Handbook on EU Criminal Law. Series: Research Handbook in European Law. Cheltenham, UK: Edward Elgar
Publishing, 2016. s. 105.

13 (. 8 ods. 1 nariadenia Rady (EU) 2017/1939.

14 WAHL, T.: The European Public Prosecutor’s Office and the Fragmentation of Defence Rights. In Ligeti, K. — Antunes,
M. J. — Giuffrida, F.(eds.): The European Public Prosecutor’s Office at Launch: Adapting National Systems, Transforming
EU Criminal Law. Milano: Wolters Kluwer ltalia, 2020. s. 88.

15 TZORTZI, V.: The European Public Prosecutor’s Office (EPPO) as the Keystone of the EU Criminal Justice System:

Working Paper. Essays in European Law issue 2. Athens — Thessaloniki: Sakkoulas Publications, 2018. s. 54.

Nariadenie Rady (EU) 2017/1939 z 12. oktobra 2017, ktorym sa vykonava posilnena spolupraca na ucely zriadenia

Eurépskej prokuratury. U. v. L 283, 31.10.2017, s. 1 — 71.

17 (. 41 ods. 1 nariadenia Rady (EU) 2017/1939.

18 (1. 41 ods. 2 nariadenia Rady (EU) 2017/1939.

19 (1. 41 ods. 3 nariadenia Rady (EU) 2017/1939.

16

https://doi.org/10.33542/S1C2021-2-02 22


https://doi.org/10.33542/SIC2021-2-02

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, ¢islo 2

Na trovni Unie absentuje jednotna uprava prav podozrivych a obvinenych osob v trestnom
konani Eur6pskej prokuratury, ¢oho vysledkom je fragmentacia pravy tychto prav na réznych
urovniach. Neexistencia jednotnej upravy prav podozrivych a obvinenych oséb v trestnom
konani v prave Unie je spdsobena neochotou &lenskych $tatov takito jednotnii ipravu prijat,
pricom tato neochota vyplyva predovsetkym z povahy trestného prava a zo znacnej rozdielnosti
noriem trestného prava naprie¢ ¢lenskych $tatmi Unie. Ked’Ze trestné pravo je povazované za
najcitlivej§iu oblast’ prava, ¢lenské §taty Unie si v tejto oblasti chcli ponechat’ pravomoc a samé
rozhodovat’ o trestnopravnych opatreniach. Potreba trestnopravnych opatreni Unie musi byt
vyvazena existujucimi tradiciami trestného prava v jednotlivych &lenskych §tatoch Unie,
priom tieto tradicie su v jednotlivych Clenskych §titoch Unie vyrazne odlisné. Prave
nejednotnost’ upravy prav podozrivych a obvinenych osdb v trestnom konani Eurdpskej
prokuratury sa prejavila aj vo formulacii ¢l. 41 nariadenia o EP, ktory reaguje na roztrieStenost’
upravy prav podozrivych a obvinenych v trestnom konani. Komplikovanost' upravy prav
podozrivych a obvinenych oséb v trestnom konani Europskej prokuratiry otvara otazku, ¢i je
takato uprava dostato¢nd a poskytuje naprie¢ cClenskymi Statmi vSetkym podozrivym
a obvinenym osobam v trestnom konani Eurdpskej prokuratiury rovnaky rozsah prav. Cielom
¢lanku je analyzovat’ Gipravu prav podozrivych a obvinenych osdb na jednotlivych urovniach
tak, ako ich stanovuje nariadenie o EP a odpovedat’ na otazku, ¢i je Gprava procesnych zaruk
podozrivych a obvinenych osdb v trestnom konani Eurdpskej prokuratiury dostatocna.

II. CHARTA ZAKLADNYCH PRAV EU: PRAVA OBVINENYCH A PODOZRIVYCH
0SOB

Trestné pravo, ¢i uz hmotné alebo procesné, je nerozlucne spité so zdkladnymi pravami.
Problematika zakladnych prav a slobdd ob&anov Unie sa dnes vyznacuje pluralitou zdrojov,
pretoze zakladné prava aslobody jednotlivcov su upravené vo vnutroStitnom prave,
medzindrodnom préave a prave Unie. S otazkou plurality zdrojov zékladnych prav a slobdd je
potrebné vysporiadat’ sa aj v pripade zékladnych prav podozrivych 0s6b v trestnom konani tak,
aby zaruky trestného konania boli dodrZané a boli predpokladom pre spravodlivy a efektivny
vykon spravodlivosti v trestnej oblasti.?® Na trovni Unie je kataldgom zakladnych prav
a slobdd Charta zakladnych prav EU? (d’alej len ,,Charta®), ktora je su¢astou primarneho prava
Unie. Charta, ktor4 je najmodernejsim katalogom zakladnych prav a slobod, potvrdzuje prava
vyplyvajiice najmi z Gstavnych tradicii a medzinarodnych zavizkov spoloénych pre ¢lenské
Staty, Europskeho dohovoru o ochrane l'udskych prav a zakladnych slobod, ako aj judikatury
Studneho dvora EU a Eurdpskeho studu pre Pudské prava. Charta poskytuje aj odpoved’ na
otazku vzajomného stretu réznych pravnych uprav zdkladnych prav a slobod.??

V pripade prav podozrivych a obvinenych oséb v trestnom konani Eurdpskej prokuratury
predstavuje Charta prvl Groven ochrany, ktord je tymto osobdm garantovana. V zmysle ¢l. 41
ods. 1 nariadenia o EP: ,, Eurépska prokuratiura v plnej miere dodrziava prdva podozrivych
a obvinenych o0sob zakotvené v Charte vrdtane prava na spravodlivé sudne konanie a prava na
obhajobu. “ ReSpektovanie prav zakotvenych v Charte pri vSetkych cinnostiach Eurdpskej
prokuratiry je zaroven jednou zo zakladnych zasad ¢innosti Eurdpskej prokuratury, ktora je
stanovena v €l. 5 ods. 1 nariadenia o EP. Prava podozrivych a obvinenych osob v trestnom
konani upravené v Charte, je potrebné povazovat' za vSeobecny ramec prav podozrivych
a obvinenych o0sdb V trestnom konani, ktory ustanovuje pravo Unie. Nadvizujuce pravne

20 BRODOWSKI, D. Article 41: Scope of the rights of the suspects and accused persons. In Herrnfeld, H-H. — Brodowski,
D.— Burchard, CH.: European Public Prosecutor’s Office: Regulation (EU) 2017/1939 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office ("EPPO’): Article-by-Article Commentary.
Baden-Baden: Nomos Verlagsgesselschaft mbH & Co. KG, 2021. 5.384 (mn.6).

2L Charta zékladnych prav Eurdpskej tnie. U. v. EU C 202, 7.6.2016, s. 389 — 405.

22 (], 52 ods. 3 a 4 Charty.
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upravy v prave Unie, musia tento vSeobecny ramec ustanoveny Chartou reSpektovat’, a zaroven
s nim musia byt’ v sulade aj vnutrostatne pravne Gpravy ¢lenskych Statov.

1. Uplatnite’nost’ Charty Vv trestnom konani Eurdpskej prokuratiry

Medzi zékladné zasady Ccinnosti Europskej prokuratiry patri zasada, ze Europska
prokuratura pri svojich ¢innostiach re$pektuje zakladné prava a slobody zakotvené v Charte.
Povedané inymi slovami, Eurdpska prokuratura je viazana Chartou. CI. 5 ods. 1 nariadenia o EP
vychadza z €l. 51 ods. 1 Charty, ktory stanovuje, ze Charta je pri dodrzani zasady subsidiarity
uréena pre ingtiticie, organy, Grady a agentary Unie. Vzhladom na to, Ze Eurdpska prokurattira
je zriadena ako organ Unie?®, Charta sa bude na jej ¢innost’ uplatiiovat’. Europska prokuratira,
ktora je nedelitelnym organom Unie, kona ako jediny urad s decentralizovanou 3trukturou.?*
Ustanovenia Charty musia pri vykone svojej Cinnosti reSpektovat’ obe urovne Eurdpskej
prokuratiry a vietky ich zlozky.?® Eurépska prokuratira je pri vykone svojej ¢innosti povinna
reSpektovat’ vSetky prava a slobody, ktoré su v Charte zakotvené, avsak niektoré z ustanoveni
Charty maju pre ¢innost’ Europskej prokuratiry osobitny vyznam. Eurdpska prokuratira bola
zriadend s cielom efektivnejSie bojovat’ proti trestnym ¢inom poskodzujucim finanéné zdujmy
Unie aza téelom dosiahnutia stanoveného ciel'a bola vybavena pravomocou vysetrovat
a trestne stihat’ pachatel'ov a spolupachatelov tychto trestnych ¢inov. Do centra pozornosti sa
pri ¢innosti Eurdpskej prokuratury dostavaji ustanovenia obsiahnuté v VI hlave Charty, ktora
nesie nazov Spravodlivost’ a ustanovuje aj zakladné prava jednotlivcov v trestnom konani.

V stvislosti so zakladnymi pravami podozrivych a obvinenych 0s6b v trestnom konani
Europskej prokuratiry, zohrava rozhodujtcu tlohu ¢l. 41 ods. 1 nariadenia o EP, ktory uklada
Europskej prokuratire povinnost’ v plnej miere dodrziavat’ prava podozrivych a obvinenych
0s0b zakotvené v Charte. BliZ§im porovnani €l. 5 ods. 1 a ¢l. 41 ods. 1 nariadenia o EP zistime,
ze ¢l. 41 ods. 1 nariadenia o EP uvadza, ze reSpektovanie prav podozrivych a obvinenych osdb
zakotvenych v Charte, ako vyplyva z ¢l. 5 ods. 1 nariadenia o EP je potrebné, ale nie je
dostatoéné. Vychadzajuc z dikcie €l. 41 ods. 1 nariadenia o EP musi Eur6pska prokuratura pri
svojej ¢innosti v plnej miere dodrziavat prava podozrivych a obvinenych osdb, pricom pouZitie
slovného spojenia ,,v plnej miere dodrziavat* naznacuje, Ze ide dodrZiavanie prav nad rdmec
ich bezného dodrziavania.?® Zvolenie tejto formulacie zdkonodarcom mozno chépat’ ako
zdoraznenie vyznamu zakladnych prav podozrivych a obvinenych os6b a upozornenie na
potrebu ich efektivnej ochrany, predovsetkym V pripade &innosti nového organu Unie, ktory
vedie vySetrovanie atrestné stihanie pachatelov a spolupachatelov trestnych ¢inov
poskodzujucich finanéné zaujmy Unie.

2. Rozsah prav obvinenych a podozrivych osob v trestnom konani

V snahe poskytnut’ obvinenym a podozrivym osobam v trestnom konani u¢inni ochranu ich
prav, Charta obsahuje pomerne rozsiahly zoznam ich zakladnych prav a slobdd, ktoré nie st
obsiahnuté len v jej VI hlave. Cielom upravy zakladnych prav podozrivych a obvinenych osob
v Charte je aj rozsirenie a zjednotenie celkovej tirovne spravodlivosti v Eurépskej unii.?’

Nariadenie 0 EP v ¢l. 41 ods. 1 vyslovne odkazuje na zakladné pravo na spravodlivé sudne

2 (L. 3 ods. 1 nariadenia Rady (EU) 2017/1939.

24 (1. 8 ods. 1 nariadenia Rady (EU) 2017/1939.

% Pozri blizséie BURCHARD, CH.: Article 5: Basic principles of the activities. In Herrnfeld, H-H. — Brodowski, D. —
Burchard, CH.: European Public Prosecutor’s Office: Regulation (EU) 2017/1939 implementing enhanced cooperation on
the establishment of the European Public Prosecutor’s Office ("EPPO’): Article-by-Article Commentary. Baden-Baden:
Nomos Verlagsgesselschaft mbH & Co. KG, 2021. s.22 - 23 (mn.4, 5).

% Ibid. p.383 (mn.2).

27 MILITELLO, V.: Transnational Organized Crime and European Union: Aspects and Problems. . In Ruggeri, S. (ed.):
Human Rights in European Criminal Law: New Development in European Legislation and Case Law after the Lisbon
Treaty. Springer, 2015. s. 211.
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konanie (¢l. 47 Charty) a zdkladné pravo na obhajobu (&l. 48 ods. 1 Charty).?® Tento zoznam
uvedenych zakladnych prav vSak zd’aleka nie je vyCerpavajici.

Medzi zékladné prava obvinenych a podozrivych osob, ktoré musia byt v plnej miere
dodrziavané Europskou prokuratirou pri vykondvani jej ¢innosti mozno zaradit zékladné
pravo na ucinny prostriedok napravy ana spravodlivy proces (¢l. 47 Charty), prezumpciu
neviny (¢l. 48 ods. 1 Charty), zakladné pravo na obhajobu (¢l. 48 ods. 2 Charty), zasadu
zékonnosti a primeranosti trestnych ¢inov a trestov (¢l. 49 Charty), zakladné pravo nebyt
stihany alebo potrestany v trestnom konani dvakrat za ten isty trestny ¢in (¢l. 50 Charty). Medzi
d’alsie zakladné prava, ktoré maju z pohl'adu ¢innosti Europskej prokuratury osobitny vyznam
mozno zaradit’: zékladné pravo na dobrt spravu veci verejnych (¢l. 41 Charty), zakladné pravo
na pristup k dokumentom (¢l. 42 Charty), rovnost’ pred zdkonom (¢l. 20 Charty) a zakladné
pravo na ochranu osobnych udajov (¢l. 8 Charty).

V pripade trestného konania je zakladné pravo na obhajobu uzko prepojené SO
zékladnym pravom na ucinny prostriedok napravy a spravodlivy proces. Z pohl'adu podozrivej
alebo obvinenej osoby, voci ktorej Eurdpska prokuratira vedie vySetrovanie a trestné stihanie,
sa javi byt’ najzasadnej$im zakladné pravo na obhajobu (¢l. 48 ods. 2 Charty), ktoré predstavuje
podstatntl sucast’ zdkladného prava na spravodlivy proces. V pripade vSetkych zakladnych prav
ustanovenych v Charte tykajucich sa spravodlivosti, bol hlavnym insSpiraénym pramenom
Dohovor 0 ochrane I'udskych prav a zékladnych slobdd (dalej len ,, Dohovor“)?. Formulacia
zékladného prava na obhajobu uvedena v ¢l. 48 ods. 2 Charty je vel'mi strucnd: ,, Kazdy, kto je
obvineny, ma zarucené prdavo na obhajobu*. Vysvetlivky k Charte vSak ti jednoduchu
formulaciu nalezité objasiiuju, a to s odvolanim na ¢l. 6 ods. 3 Dohovoru, ktory v suvislosti sO
zdkladnym pravom na obhajobu stanovuje minimalne prava obvinenej osoby.® Integracia EU
Vv oblasti trestného sprava so sebou prinasa aj viac ¢i menej uspe$né pokusy o harmonizaciu
hmotnopravnych a procesnopravnych noriem trestného prava, pricom mnohé z nich sa tykaju
procesnych prav podozrivych a obvinenych osdb, ktoré vyplyvaju zo zakladného prava na
obhajobu.®! Prave cestou aktov sekundarneho prava Unie sa Unia snazi dosiahnut’ aspoi
¢iastoCne jednotnu upravu prav podozrivych a obvinenych osdb, pri¢om tato oblast’ sa stava
Z pohl'adu vykonavania ¢innosti Eurdpskej prokuratury kl'acovou.

M. MINIMALNY STANDARD PROCESNYCH PRAV OBVINENYCH
A PODOZRIVYCH OSOB USTANOVENY V PRAVE UNIE

Zakladny pravny ramec prav podozrivych a obvinenych osdb v trestnom konani Eurdpskej
prokuratiry ustanovuje Charta. Zakladné¢ prava aslobody, ktoré st tymto osobam
priznané Chartou predstavuji vSeobecny Standard, ktory musi byt’ Eurdpskou prokuratirou pri
vykone jej Cinnosti v plnej miere jednotlivcom zabezpeceny. V nadviznosti na vSeobecny
ramec prav podozrivych a obvinenych osob, nariadenie o EP v ¢l. 41 ods. 2 definuje d’alSiu
uroven ochrany prav podozrivych a obvinenych os6b, a t0 minimdlne procesné prava
ustanovené v prave Unie. V zmysle ¢l. 41 ods. 2 nariadenia o EP: , Kazdd podozrivi alebo

28 Poziadavka na repektovanie zékladnych prav Eurépskou prokuratiirou je obsiahnutd aj v b. 83 preambuly nariadenia o EP,

pri¢om vyslovne uvadza pravo na spravodlivy proces, pravo na obhajobu a prezumpciu neviny a pravo nebyt’ stihany alebo
potrestany v trestnom konani dvakrat za ten isty trestny Cin.
Dohovor Rady Eurépy o ochrane l'udskych prav a zakladnych slob6d. Rim, 4.X1.1950.
CL. 6 ods. 3 Dohovoru medzi minimélne préava obvinenej osoby zarad'uje pravo: “a)byt’ bez meskania a v jazyku, ktorému
rozumie, podrobne oboznameny s povahou a dovodom obvinenia proti nemu, b) mat’ primerany ¢as a moznosti na pripravu
svojej obhajoby, ¢) obhajovat’ sa osobne alebo s pomocou obhajcu podl'a vlastného vyberu, alebo pokial’ nema prostriedky
na zaplatenie obhajcu, aby sa mu poskytol bezplatne, ak to zaujmy spravodlivosti vyzaduju, d) vyslichat' alebo dat
vyslachat’ svedkov proti sebe a dosiahnut’ predvolanie a vysluch svedkov za rovnakych podmienok, ako svedkov proti
sebe, e) mat’ bezplatni pomoc tlmoénika, ak nerozumie jazyku pouzivanému pred stidom alebo tymto jazykom nehovori.”
31 SAYERS, D.: Article 48 - Presumption of Innocence and Right of Defence (Criminal Law). In Peers, S. — Hervey, T. —
Kenner, J. — Ward, A. (eds.): The EU Charter of Fundamental Rights: A commentary. Oxford: Hart Publishing, 2014. s.
1321 (mn. 48.64B).
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obvinena osoba ma v trestnom konani Europskej prokuratury aspon procesné prava ustanovené
vV prave Unie vrdtane smernic tykajiicich sa prav podozrivych a obvinenych oséb v trestnom
konani, ako su vykonané vo vmutrostitnom prave.“ Druhy stupenn ochrany prav podozrivych
a obvinenych 0sob sa tyka procesnych prav, ktoré st ustanovené v prave Unie. Z pohl'adu prava
Unie st procesné prava podozrivych a obvinenych os6b upravené v primarnom prave a
v pramenoch sekundarneho prava, predovSetkym v smerniciach, ktoré su prijimané v oblasti
trestného prava procesného, scielom ciastoéne harmonizovat procesnopravnu upravu
v ¢lenskych §tatoch.®? Uvedené ustanovenie nariadenia o EP pomerne jasne definuje vztah
medzi nariadenim o EP a inymi pramefimi prava Unie, najmé pramefimi sekundarneho prava
Unie. Pri vykone svojej ¢innosti musi Eurépska prokuratiira re§pektovat’ a zabezpegit’ procesné
prava podozrivych a obvinenych osob v trestnom konani minimalne v rozsahu, ktory stanovuje
pravo Unie. Zatial’ ¢o ¢l. 41 ods. 1 nariadenia o EP stanovuje povinnost’ Eurépskej prokuratiry
V plnej miere dodrziavat’ prava podozrivych a obvinenych osob zakotvené v Charte, ¢l. 41 ods.
2 nariadenia o EP stanovuje Eurdpskej prokurature povinnost pri vykone jej c¢innosti
dodrziavat’ pravo Unie ako celok.

1. Cesta k minimalnemu §tandardu procesnych prav podozrivych a obvinenych osob

Stanovenie minimalneho rozsahu procesnych prav jednotlivcov v trestnom konani nebolo
len poziadavkou suvisiacou so zriadenim Eurdpskej prokuratury, ale i$lo o otazku s ktorou bolo
nevyhnutné sa vysporiadat’ v dosledku stale sa rozvijajucej justi¢nej spoluprace v trestnych
veciach, ktora je zalozena na zasade vzajomného uznavania rozsudkov a inych justi¢nych
rozhodnuti.® S cielom zabezpeéit' efektivnu justiéna spolupracu v trestnych veciach, ako aj
policajni1 a justiént spolupracu v trestnych veciach, ktoré maji cezhrani¢ny rozmer, bola Unii
zverena pravomoc ustanovit’ vo vybranych oblastiach minimalne pravidla, ktoré budu viest’
k giasto¢nej harmonizacii vnutrostatnych pravnych tprav ¢lenskych $tatov.3* Medzi vybrané
oblasti, v ktorych moze Unia prostrednictvom smernic ustanovit’ minimalne pravidla patri aj
oblast’ prav jednotlivcov v trestnom konani.®® Potreba prijatia osobitnych opatreni tykajticich
sa procesnych prav podozrivych alebo obvinenych 0sob vyplyvala predovsetkym z poziadavky
na zabezpe€enie spravodlivého trestného konania, a zaroven prijatie rovnocennych noriem
upravujucich procesné prava podozrivych alebo obvinenych 0s6b V trestnom konani
predstavovalo jeden z dodlezitych aspektov pre ulahéenie uplatiovania zasady vzajomného
uznavania rozsudkov a inych justi¢énych rozhodnuti, ktoré je zakladnym pilierom justi¢nej
spoluprace.®® Plan na posilnenie procesnych prav podozrivych alebo obvinenych osdb
vV trestnom konani®’ vymedzil zakladné procesné prava podozrivych a obvinenych osob a sa stal
zakladnym stavebnym prvkom pre budiice opatrenia v tejto oblasti. Prijatie spolo¢nych
pravidiel tykajucich sa procesnych prav podozrivych a obvinenych osdb, by malo viest
k zvySeniu dovery V systémy sudnictva vSetkych Clenskych Statov a v koneénom dosledku
k G¢innejSej justi¢nej spolupraci.

Vysledkom spolo¢nej snahy Rady, Eurdpskeho parlamentu a Komisie bolo prijatie Siestich
smernic, ktoré stanovuju jednotné pravidla tykajuce sa procesnych prav podozrivych
a obvinenych v trestnom konani. I§lo o smernice, ktoré stanovuju pravidla tykajuce sa: prava

%2 TZORTZI, V.: The European Public Prosecutor’s Office (EPPO) as the Keystone of the EU Criminal Justice System.:
Working Paper. Essays in European Law issue 2. Athens — Thessaloniki: Sakkoulas Publications, 2018. s. 58.

3 (L. 82 ods. 1 ZFEU.

3 (L. 82 ods. 2 ZFEU.

% (l. 82 ods. 2 pism. b) ZFEU.

3  Uznesenie Rady z 30. novembra 2009 o plane na posilnenie procesnych prav podozrivych alebo obvinenych oséb v

trestnom konani. Preambula b. 5-7.

Uznesenie Rady z 30. novembra 2009 o plane na posilnenie procesnych prav podozrivych alebo obvinenych oséb v

trestnom konani.
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na tlmocenie a preklad v trestnom konani®®, prava na informacie v trestnom konani*”, prava na
pristup Kk obhajcovi V trestnom konani aVkonani o eurépskom zatyka¢i a0 prave na
informovanie tretej osoby po pozbaveni osobnej slobody a na komunikaciu s tretimi osobami
a s konzularnymi tradmi po pozbaveni osobnej slobody*’, posilnenia urgitych aspektov
prezumpcie neviny aprava byt pritomny na konani pred sidom v trestnom konani*,
procesnych zaruk pre deti, ktoré st podozrivymi alebo obvinenymi osobami v trestnom
konani*?, a pravnej pomoci pre podozrivé a obvinené osoby v trestnom konani a pre vyziadané
osoby v konani o eurépskom zatykac¢i*®. Smernice, ktoré boli prijaté na trovni Unie, je potrebné
vnimat’ ako minimalny Standard procesnych prav podozrivych a obvinenych osob Vv trestnom
konani. Prijatie uvedenych smernic pre ¢lenské $taty EU nepredstavovalo velmi vyrazny
problém, pretoze procesné zaruky podozrivych a obvinenych osob, ktoré smernice stanovuja,
boli uz vo velkej miere sti¢ast’ou vnutrostatnych pravnych poriadkov. Vyznam prijatia upravy
procesnych zaruk obvinenych a podozrivych osob je vSak nespochybnitelny, pretoze vel'mi
jasne ustanovuje minimalne poziadavky a zviditel'fiuje procesné zaruky v trestnom konani pre
ob¢anov Unie.*

2. Jednotny rozsah procesnych zaruk ustanovenych v prave Unie

Nariadenie 0 EP v ¢l. 41 ods. 2 stanovuje minimalny rozsah procesnych prav podozrivych
a obvinenych 0sob v trestnom konani Eurépskej prokuratiiry, ktoré st ustanovené v prave Unie
vratane smernic, ako su vykonané vo vnutrostaitnom prave, pricom demonstrativne niektoré
smernice uvadza. Ide o smernice, ktorych prijatie bolo navrhované Radou v Plane na posilnenie
procesnych prav podozrivych alebo obvinenych 0sob v trestnom konani. Ako uz bolo viackrat
uvedené, smernice stanovuji len minimalny Standard procesnych préav podozrivych
a obvinenych osob, priCom vacsina tychto procesnych prav uz bola sucastou vnutrostatnych
pravnych poriadkov. Z tohto pohl'adu doteraz prijaté smernice neprinasaji pre Clenské Staty
ziadnu vyraznil zmenu. Pre ¢innost’ Eurdpskej prokuratiry vSak vznika otazka, ¢i bude rozsah
procesnych prav podozrivych a obvinenych 0s6b naprie¢ zacastnenymi Clenskymi $tatmi
rovnaky. Jednym z argumentov, ktory hovori o tom, ze tomu tak nemusi byt je fakt, Ze procesné
prava podozrivych a obvinenych osdb st na trovni Unie upravené v smerniciach. Smernica,
ako typicky pravny akt, je zdvidzna pre kazdy Clensky §tat, ktorému je ur€end, a to vzhl'adom na
vysledok, ktory sa ma dosiahnut,, priCom sa vyZaduje jej implementacia do vnutroStatneho
pravneho poriadku.*® Realny rozsah procesnych prav podozrivych a obvinenych oséb, ktoré st
upravené v Smernici, je preto do zna¢nej miery zavisly od spdsobu implementacie smernice do
vnutroStatneho prava. Ustanovenia smernic su vo vSeobecnosti menej konkrétne a obsahuju
vSeobecnejSie vymedzenia, ako napriklad ustanovenia nariadeni, a su zavislé na vybere formy

3 Smernica Eurdpskeho parlamentu a Rady 2010/64/EU z 20. oktobra 2010 o prave na tlmocenie a preklad v trestnom

konani. U.v. EU L 280, 26.10.2010,s. 1 - 7.

Smernica Eurépskeho parlamentu a Rady 2012/13/EU z 22. méaja 2012 o prave na informacie v trestnom konani. U. v. EU

L 142,1.6.2012,s. 1 -10.

40 Smernica Eurépskeho parlamentu a Rady 2013/48/EU z 22. oktdbra 2013 o prave na pristup k obhajcovi v trestnom konani

a v konani o eurépskom zatykaci a 0 prave na informovanie tretej osoby po pozbaveni osobnej slobody a na komunikaciu

s tretimi osobami a s konzularnymi tradmi po pozbaveni osobnej slobody. U. v. EU L 294, 6.11.2013,'s. 1 —12.

Smernica Eurépskeho parlamentu a Rady (EU) 2016/343 z 9. marca 2016 0 posilneni uréitych aspektov prezumpcie neviny

a prava byt’ pritomny na konani pred stidom v trestnom konani. U. v. EU L 65, 11.3.2016,s. 1 — 11.

Smernica Eurépskeho parlamentu a Rady (EU) 2016/800 z 11. méaja 2016 o procesnych zarukach pre deti, ktoré su

podozrivymi alebo obvinenymi osobami v trestnom konani. U. v. EU L132, 21.5.2016, s. 1 — 20.

43 Smernica Eurdpskeho parlamentu a Rady (EU) 2016/1919 z 26. oktdbra 2016 o pravnej pomoci pre podozrivé a obvinené
osoby v trestnom konani a pre vyZiadané osoby v konani o europskom zatyka¢i. U.v. EU L 297, 4.11.2016,s. 1 —8.

4 WAHL, T.: The European Public Prosecutor’s Office and the Fragmentation of Defence Rights. In Ligeti, K. — Antunes,

M. J. — Giuffrida, F.(eds.): The European Public Prosecutor’s Office at Launch: Adapting National Systems, Transforming

EU Criminal Law. Milano: Wolters Kluwer Italia, 2020. s. 101.

Cl. 288 Zmluvy o fungovani Eurépskej unie.
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ametédy implementacie vnuatroStatnym orgdnom. Z uvedenych dovodov je velmi tazké
dosiahnut’, aby bol rozsah procesnych prav podozrivych a obvinenych osob v trestnom konani
Eurépskej prokuratiry jednotny vo vSetkych zucastnenych clenskych statoch.

Vychadzajic z ustanovenia ¢l. 41 ods. 2 nariadenia o EP je zrejmé, Ze smernice, ktoré
upravuju jednotlivé procesné prava podozrivych a obvinenych v trestnom konani, maju slazit
ako referencné kritérium, pri€om tieto procesn¢ prava maju byt doplnené inymi pramefimi
prava Unie, & uz primarnymi alebo sekundarnymi. Navyse, pravo Unie poskytuje lenskym
Statom dostatoCny priestor na to, aby procesné prava podozrivych a obvinenych o0sob
V trestnom konani upravili vo svojich vnutrostatnych pravnych poriadkoch nad ramec prava
Unie, pri¢om tieto procesné prava podl'a uplatnite’ného vnutrostatneho prava, bude musiet
Eurdpska prokuratura pri vykone svojich ¢innosti dodrziavat’.4®

Takato uprava procesnych zaruk podozrivych a obvinenych osdb V trestnom konani stavia
Eurdpsku prokuratiru do vel'mi tazkej pozicie. Ked'ze Europska prokuratiura je nedelitelny
organ Unie, ktory kona ako jediny urad s decentralizovanou $truktirou, moze sa dostat’ do
situacie, kedy bude podozrivym a obvinenym osobam poskytovat rézny rozsah procesnych
prav. Konkrétny rozsah procesnych prav obvinenych a podozrivych osob bude zévisiet’ od toho,
v ktorom ¢lenskom State bude Eurdpska prokuratira vySetrovat’ a trestne stihat’ pachatel'ov
a spolupachatel'ov trestnych ¢inov poskodzujucich finanéné zaujmy Unie. Vo vieobecnosti
plati, Ze uplatnitelnym vnutroStaitnym pravom je pravo Clenského Statu, ktorého eurdpsky
delegovany prokurator kond vo veci.*’ Vecou sa spravidla zobera eurdpsky delegovany
prokurator z ¢lenského $tatu, v ktorom bola trestna ¢innost’ sustredena alebo v ktorom bola
spachana vicsina trestnej ¢innosti. Ked'ze Eurdpska prokuratire je organom Eurdpskej Unie,
nie je vyliucené, Ze v priebehu jej Cinnosti dojde k zmene pridelenia veci eurdpskemu
delegovanému prokuritorovi v inom ¢&lenskom $tate®®, V tomto pripade vzniké otazka, podla
akého prava bude mat’ podozrivd alebo obvinena osoba priznany rozsah svojich procesnych
prav. Aj ked’ na tato otazku nie je mozné jednoznacne odpovedat’, vychadzajuc z ¢l. 5 ods. 3
nariadenia o0 EP by sa mali konkrétne procesné prava podozrivej alebo obvinenej osoby
spravovat’ pravom c¢lenského Statu, ktoré¢ho eurdpsky delegovany prokurator vo veci kona.
Rozsah procesnych prav podozrivych a obvinenych os6b moéZe byt rézny aj v pripade
cezhrani¢ného vySetrovania Europskej prokuratary, ked’ze vySetrovanie prebieha vo viacerych
¢lenskych Stitoch a uskuto&iujii ho viaceri eurdpski delegovani prokuratori®®. V takomto
pripade je otazne, aky bude rozsah procesnych prav podozrivej alebo obvinenej osoby,
konkrétne ¢i bude mat’ tato osoba procesné prava aj podl'a vnutrostatneho prava asistujuceho
europskeho delegovaného prokuratora a akym sposobom bude moct’ obvinena alebo podozriva
osoba tieto prava vykonavat'.

IV. PROCESNE PRAVA OBVINENYCH A PODOZRIVYCH OSOB PODI’A
UPLATNITECNEHO VNUTROSTATNEHO PRAVA

Tretia, poslednd, trovenl ochrany, ktor nariadenie o EP priznava podozrivym a obvinenym
osobam v trestnom konani Eurdpskej prokuratiry je ochrana podla uplatnitelného
vnitroitatneho prava. Cl. 41 ods. 3 nariadenia o EP ustanovuje: ,, Bez toho, aby boli dotknuté
prava uvedené v tejto kapitole, podozrivé a obvinené osoby, ako aj iné osoby dotknuté
konaniami Eurdpskej prokuratiury maju vSetky procesné prava, ktoré su im k dispozicii podla
uplatnitelného vnutrostatneho prava, vratane moznosti predlozit dokazy, pozZiadat
0 ustanovenie znalca alebo skumanie znalcom a vysluch svedkov a poziadat, aby Eurdpska
prokuratira dosiahla prijatie takychto opatreni v prospech obvineného. “ Uvedené ustanovenie

46
47
48
49

1. 41 ods. 2 nariadenia Rady (EU) 2017/1939.

1. 5 ods. 3 nariadenia Rady (EU) 2017/1939.

1. 16 ods. 5 pis. c) nariadenia Rady (EU) 2017/1939.
1. 31 nariadenia Rady (EU) 2017/1939.
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sa oznaCuje aj ako ,,dolozka 0 narodnej ochrane*>” alebo ,,zalozné pravidlo“-, podl'a ktorého
maju mat’ jednotlivci v trestnom konani Eurdpskej prokuratiry minimalne rovnaky rozsah
procesny prav ako jednotlivci v trestnom konani vedenom na narodnej urovni. Odkaz, na
procesné prava podozrivych a obvinenych osob podla vnutrostatneho prava, ma zabezpecit
komplexnost’ procesnych prav tychto o0sob v trestnom konani Eurdpskej prokuratary
a vnutro§tatna uprava procesnych prav ma len dopiiat’ vieobecny ramec zakladnych prav
a minimalny rozsah procesnych prav, ktoré su ustanovené v prave Unie. Vnitro§tatna pravna
uprava ma vyplnit’ medzeru, ktora je sposobena absenciou Upravy niektorych procesnych prav
v prave Unie. Samotny ¢&l. 41 ods. 3 nariadenie o EP demonstrativne uvadza, Ze ide o procesné
prava tykajuce sa predkladania dokazov, ustanovenia znalca alebo skiimania znalcom a vysluch
svedkov.

Na rozdiel od ¢l. 41 ods. 1 a ods. 2 nariadenia 0 EP, ktoré urcuju rozsah prav podozrivych
a obvinenych 0sob v trestnom konani Eurépskej prokuratiry ustanovenych v prave Unie, ¢l. 41
ods. 3 nariadenia 0 EP urcuje rozsah procesnych prav podla uplatnitelného vnutrostatneho
prava pre podozrivé a obvinené osoby v trestnom konani Eurdpskej prokuratary, ale zaroven aj
pre iné osoby dotknuté konanim Eurdpskej prokuratiry. Pojem iné osoby dotknuté konanim
Europskej prokuratury je potrebné vykladat’ tak, ze zahfiia vSetky fyzické a pravnické osoby
ktorym uplatnitelné vnitrodtatne pravo alebo pravo Unie, priznava uréité pravo alebo uklada
ur¢iti povinnost’ alebo zavdzok v suvislosti s konkrétnym trestnym konanim Eurdpskej
prokuratiry.®> Medzi iné osoby dotknuté trestnym konanim Eurdpskej prokuratiry patri
napriklad svedok, poSkodeny alebo zic¢astnena osoba.

Procesné prava podozrivych a obvinenych oséb V trestnom konani podla uplatnitelného
vnutro$tatneho préva je vSak v pripade trestného konania vedeného Europskou prokuratirou
nutné vykladat' v stilade s pravom Unie, najmi v sulade s procesnymi normami trestného prava
Unie. Zarovei je vzdy potrebné brat do uvahy ucel, ktory sa ma ¢&l. 41 nariadenia o EP
dosiahnut, ato zabezpecit podozrivym alebo obvinenym osobadm potrebny rozsah ich
procesnych prav v trestnom konani Eurdpskej prokuratry, aby mohli efektivne a v plnom
rozsahu uplatiovat’ svoje zékladné pravo na obhajobu. Konkrétny rozsah procesnych prav
a moznosti ich uplatnenia v priebehu trestného konania vedeného Eurdpskou prokuratirou,
bude zavisiet od uplatnitelnej vnutrostatnej UGpravy clenského S$tatu, ktorého eurdpsky
delegovany prokurator vo veci kond. Procesné prava podozrivych a obvinenych osdb podla
uplatnitel'ného vnutrostatneho prava sa buda vzdy aplikovat’ len v ¢lenskom §tate, o ktorého
vnutrostatne pravo ide.

Napriek tomu, Ze ¢l. 41 ods. 3 nariadenia o EP ma plnit’ vo vztahu k pravu Unie v oblasti
procesnych prav len doplnkovl tulohu, je moZzné predpokladat, Ze vnutroStatne uUpravy
procesnych prav podozrivych a obvinenych os6b nebudu plnit’ len doplnkovu tulohu, ale
naopak, budu plnit’ vyznamnt ulohu v trestnych konaniach Eurdpskej prokuratary. Toto
tvrdenie odévodiiuje skutoénost’, Ze na urovni Unie neexistuje jednotna iprava procesnych prav
podozrivych a obvinenych a ani nejednotna uprava procesnych postupov v trestnom konani
vedenom Eurépskou prokuratirou. Na trovni Unie boli prijaté len smernice, ktoré harmonizuju

50 WAHL, T.: The European Public Prosecutor’s Office and the Fragmentation of Defence Rights. In Ligeti, K. — Antunes,
M. J. — Giuffrida, F.(eds.): The European Public Prosecutor’s Office at Launch: Adapting National Systems, Transforming
EU Criminal Law. Milano: Wolters Kluwer ltalia, 2020. s. 95.

51 BRODOWSKI, D. Atrticle 41: Scope of the rights of the suspects and accused persons. In Herrnfeld, H-H. — Brodowski,
D. — Burchard, CH.: European Public Prosecutor’s Office: Regulation (EU) 2017/1939 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office ("EPPO’): Article-by-Article Commentary.
Baden-Baden: Nomos Verlagsgesselschaft mbH & Co. KG, 2021. s.398 (mn.55).

52 BRODOWSKI, D. Article 41: Scope of the rights of the suspects and accused persons. In Herrnfeld, H-H. — Brodowski,
D. — Burchard, CH.: European Public Prosecutor’s Office: Regulation (EU) 2017/1939 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office ('EPPO’): Article-by-Article Commentary.
Baden-Baden: Nomos Verlagsgesselschaft mbH & Co. KG, 2021. 5.398 (mn.55).
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upravu procesnych prav podozrivych a obvinenych osdb v trestnom konani, avSak mnoho
otazok ostava nad’alej ponechanych len na vnutrostatnu pravnu upravu. Uvedeny stav moze
priniest’ do Cinnosti Eurdpskej prokuratury problémy, pretoze v jednotlivych zucastnenych
Clenskych Statoch bude rozsah procesnych prav podozrivych a obvinenych osob rézny a bude
zéavisiet' od vnutrostatnych pravnych tradicii a pravneho systému daného clenského Statu.
Z uvedeného dovodu aktualna uprava procesnych prav podozrivych a obvinenych o0sob
V trestnom konani Europskej prokuratury méze viest’ k odliSnému zaobchddzaniu s tymito
osobami naprie¢ ¢lenskymi $tatmi.

V.ZAVER

Zriadenie Eurdpskej prokuratiry vyrazne meni doterajsi koncept trestného prava Unie
v oblasti boja proti trestnym ¢inom poskodzujucim jej finanéné zaujmy. Eurdpska prokuratira
bude zodpovednou za vySetrovanie, trestné stihanie pachatelov a spolupachatelov trestnych
¢inov poskodzujucich finanéné zaujmy Unie a za podanie obzaloby na nich. Vzhl'adom na
skutoénost, 7e Eurdpska prokuratira je novym organom Unie, ktory vedie vySetrovania
a trestné stihania pachatelov a spolupéachatelov trestnych c¢inov posSkodzujucich financéné
zaujmy Unie, sa do popredia dostava otizka ochrany prav podozrivych a obvinenych 0sob
Vv trestnom konani Eurdpskej prokuratiry. Otazke ochrany prav podozrivych a obvinenych osdb
Vv trestnom konani Eur6pskej prokuratiry, sa nariadenie o EP venuje len vel'mi struéne, v Casti
venovanej procesnym zarukam.

Clanok 41 nariadenia o EP definuje tri existujice urovne prav podozrivych a obvinenych
0sdb, ktorych dodrziavanie musi Eurdpska prokuratura pri svojej ¢innosti zabezpecit’: zékladné
prava podozrivych a obvinenych osob zakotvené v Charte (vSeobecny ramec), procesné prava
ustanovené v prave Unie (minimélny $tandard v prave EU) aprocesné prava ustanovené
uplatnitelnym vnutroStatnym pravom (minimalny Standard v uplatnite’nom vnutroStatnom
prave). VSeobecny ramec zakladnych prav podozrivych a obvinenych osob ustanovuje Charta,
pricom dalSie dve uvedené Urovne ochrany s nim musia byt v stlade. Zakladné prava
podozrivych a obvinenych 0sob musia byt’ tymto osobam garantované, aby bolo mozné hovorit’
0 efektivnom vykone spravodlivosti a spravodlivom trestnom konani. Z pohl'adu jednotlivca,
ktory je podozrivym alebo obvinenym v trestnom konani, sa ako najvyznamnejSie javia
zékladné pravo na spravodlivy proces a zdkladné pravo na obhajobu, ktoré su vzadjomne tzko
prepojené. Druhu urovei, definovanu v ¢l. 41 ods. 2 nariadenia o EP, predstavujii minimalne
procesné prava podozrivych a obvinenych osob V trestnom konani ustanovené v prave Unie,
primarnom a sekundarnom. Pre tuto Groven je charakteristickd snaha o harmonizéaciu pravnych
predpisov c¢lenskych Statov, priCom najvyznamnejSie zastipenie tu maji smernice, ktoré
upravuju vybrané procesné prava podozrivych a obvinenych v trestnom konani. Tretiu Groven
tvoria procesné zaruky podozrivych a obvinenych, ktoré st ustanovené v uplatnitelnom
vnuatroStatnom prave, pricom vychadzajiuc z textu €l. 41 ods. 3 nariadenia o EP, maju mat’
jednotlivci v trestnom konani Eurdpskej prokuratury zabezpeceny minimalne rovnaky rozsah
procesnych prav ako jednotlivci v trestnom konani vedenom na narodnej Girovni.

Prave druha a tretia uroven prav podozrivych a obvinenych 0sdb Vv trestnom konani vyvolava
mnohé pochybnosti o0 tom, ¢i bude rozsah procesnych prav tychto osob v jednotlivych
¢lenskych $tatoch v trestnych konaniach vedenych Eurdpskou prokuraturou rovnaky. Kedze
Eurdpska prokuratira je nedelitelny organ Unie, ktory kond ako jediny urad
s decentralizovanou S§trukturou, moéze sa dostat’ do situdcie, kedy bude podozrivym
a obvinenym osobam poskytovat’ rézny rozsah ich procesnych prav. Tieto obavy su
oddvodnené tym, Ze vySetrovanie a trestné stihanie pachatel’'ov trestnych ¢inov budu vykonavat
europski delegovani prokuratori v zGc€astnenych Elenskych Statoch a vel'mi Casto sa budu
opierat’ o ustanovenia uplatnitelného vnutrostatneho prava, ktoré podozrivym a obvinenym
osobam v trestnom konani neposkytujii jednotny rozsah procesnych prav. Rozdielny rozsah
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procesnych prav podozrivych a obvinenych v trestnom konani Eurdpskej prokuratury
sposobuje aj skutoGnost, Ze na Grovni Unie neexistuje jednotna Giprava procesnych prav
podozrivych a obvinenych aani jednotna Gprava procesnych postupov v trestnom konani
vedenom Eurdpskou prokuratirou. Prave prijatie tejto jednotnej upravy procesnych prav
podozrivych a obvinenych 0sob v trestnom konani by bolo Ziadicim rieSenim na zabezpecenie
jednotného rozsahu procesnych prav podozrivych a obvinenych v trestnych konaniach, ktoré
su vedené Eurdpskou prokuratirou.
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ELEKTRONIZACIA A DIGITALIZACIA AKO
PROSTRIEDOK ODNATIA PRAVA NA SUDNU OCHRANU —
VYBRANE ASPEKTY!

ELECTRONIZATION AND DIGITALIZATION AS A MEANS
OF DEPRIVATION OF THE RIGHT TO JUDICIAL
PROTECTION - SELECTED ASPECTS

Vladimir Fili¢ko?, Michal Sokol®

https://doi.org/10.33542/S1C2021-2-03
ABSTRAKT

Autori sa v predlozenom prispevku, na podklade komparativnej analyzy dvoch recentnych
rozhodnuti Ustavného sidu Slovenskej republiky, venujii vybranym aspektom vplyvu
elektronizacie na pravo na sudnu ochranu. Uvedenu problematiku skumaju v kontexte relativne
novej pravnej upravy upominacieho konania, ktoré so sebou malo priniest urychlenie sudnych
konani a odbremenenie vseobecnych sudov Slovenskej republiky od ,,jednoduchych sporov*.
Autori hodnotia odlisny pristup Ustavného sudu Slovenskej republiky prezentovany v
dotknutych rozhodnutiach a na ich podklade ilustruju prijatelnost, resp. neprijatelnost
prijatych pravnych zaverov.

ABSTRACT

In the presented article, based on a comparative analysis of two recent decisions of the
Constitutional Court of the Slovak Republic, the authors focus on selected aspects of the impact
of electronization on the right to judicial protection. Authors examine this matter in the context
of a relatively new type of legal proceedings, which should result in the acceleration of court
proceedings and the relief of the general courts of the Slovak Republic from less complicated
disputes. The authors evaluate the different approach of the Constitutional Court of the Slovak
Republic presented in the presented decisions and on their basis, they illustrate the
acceptability or unacceptability of the legal conclusions reached.

. UVOD

Spolocne s rozvojom elektronickej komunikacie a digitdlnych technologii rastie aj snaha
zakonodarcu o ich vyuzitie v ramci stidnych procesov, a to so zretelom na urychlenie pristupu
k spravodlivosti. Uvedend poZiadavka bola v réznych modifikacidch premietnuta aj do novych
procesnych kodexov a stivisiacich pravnych predpisov. Vyustenim tejto snahy je moznost,, resp.
v niektorych pripadoch explicitna povinnost’ elektronickej komunikéacie pravnych zastupcov
ticastnikov konania so sudmi Slovenskej republiky.*

Prispevok je ¢iastkovym vystupom projektu VEGA 1/0765/20 ,,Ochrana 'udskych hodnot v sukromnom prave v kontexte
modernych trendov a prebiehajicej rekodifikacie sikromného prava“ a bol podporeny Agentirou na podporu vyskumu a
vyvoja na zaklade Zmluvy ¢. APVV-19-0424.

2 JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenské republika

University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic.

Mgr., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnické fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic.

4 K problematike praktického vyuZivania elektronickych nastrojov pozri aj TRESCAKOVA, D. - MICHALOV, L.:
Elektronické dokumenty - ich redlne vyuzitie a aplikacia pri rieSeni sporov vzniknutych z elektronického obchodovania.
In: Pravo, obchod, ekonomika V. : zbornik vedeckych prac. - Kosice: Univerzita Pavla Jozefa Safarika v Kogiciach, 2015.
S. 488 — 499.
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Preferenciu elektronickej komunikacie mozno okrem iného badat’ aj v ustanoveni § 11 ods.
2 zékona €. 307/2016 Z. z. o upominacom konani a o doplneni niektorych zdkonov (d’alej len
»Zakon o upominacom konani®), podl'a ktorého plati, ze ak sa voci platobnému rozkazu
vydanému v upominacom konani podava odpor elektronickymi prostriedkami, musi byt
podany prostrednictvom na to uréeného elektronického formuldra, ktory musi byt zaroven
autorizovany podl'a osobitného predpisu.® V pripade, ak podmienka vyuzitia uréeného
elektronického formuldra nie je splnend, sid v zmysle § 12 ods. 1 pism. c¢) zdkona o
upominacom konani odpor odmietne.

V uvedenych intenciach je mozné polemizovat o pripustnych hraniciach medzi zachovanim
prava na sidnu ochranu a poziadavkou zrychleného rozsudenia sporu.® Prilisna a vysostne
formalisticka snaha o zrychlenie (nielen) upominacieho konania vo svojom ustavnopravnom
kontexte vykazuje urcité uskalia, ktoré moézu nespochybnitel'ne vyustit’ do zavazného porusenia
prava na sadnu ochranu garantovaného ¢&l. 46 ods. 1 Ustavy Slovenskej republiky &. 460/1992
Zb. (d’alej len ,,Ustava SR%).

V nasledujicej Casti zamierame svoju pozornost’ na prezentdciu skutkového a pravneho
zékladu, ako aj komparaciu odli$nych pristupov roznych senatov Ustavného sudu Slovenskej
republiky v jeho dvoch recentnych rozhodnutiach, a to v nadvéznosti na mozné porusenie prava
na sudnu ochranu.

11. VSEOBECNE O UPOMINACOM KONANT{

Upominacie konanie’ reglementované zédkonom o upominacom konani predstavuje jeden zo
Sirokého diapazonu prostriedkov, ktorymi sa zdkonodarca snazi o urychlenie sidnych konani.
Z dovodovej spravy k zikonu o upominacom konani® vyplyva, Ze vieobecné sudy boli zahltené
mnozstvom navrhov na vydanie platobnych rozkazov vo vztahu k peitaznym pohladdvkam
veritelov, pricom upominacie konanie ma predstavovat ,elektronicku" alternativu k uz
existujucemu rezimu platobného rozkazu, ktory je upraveny v zakone ¢. 160/2015 Z. z. Civilny
sporovy poriadok v zneni neskorsich predpisov (d’alej len ,,CSP*).

Podstatou implementovania danej pravnej upravy do naSho pravneho poriadku je
»zautomatizovanie* vyddvania platobnych rozkazov, ktoré sa méa dosiahnut vytvorenim
Standardizovanych elektronickych formularov, ktoré st jednoduchsie spracovatelné sidnymi
informagnymi systémami.® Ocakdvanym vysledkom je v danom pripade skritenie trvania
sudnych konania a odbremenenie stidov.

Napriek zjavne prijate’'nému a nespochybnitelne vitanému ciel'u zakona o upominacom
konani mozno konStatovat, ze v praktickej rovine vyvstala zavazna otdzka urcenia prijatelnej
rovnovahy medzi potrebou urychlenia konania a zdsahom do prav jeho tcastnikov.

Koncepcia upominacieho konania vychddza z pomerne prisnej premisy, podla ktorej
zameskanie, pripadne nesplnenie inych formalnych naleZitosti odporu ako jediného prostriedku
obrany zalovaného v upominacom konani vyusti do v zdsade nezmenitel'nej prehry. Je zrejmé,
Ze tato konstrukcia ma vysoky potencial vyraznym spdsobom zasiahnut’ do majetkovej sféry

Blizsie pozri ustanovenie § 23 zakona ¢. 305/2013 Z. z. o elektronickej podobe vykonu posobnosti organov verejnej moci
a 0 zmene a doplneni niektorych zakonov (zakon o e-Governmente).

Konkrétnejsie k otazke zakladnych prav pozri aj: MAJERCAK, T.: Ustavna koncepcia osobnych prav a slobod. In: Pravny
obzor: teoreticky ¢asopis pre otazky Statu a prava. ro€. 91, 2008, ¢. 1. s. 16 — 29. ISSN 0032-6984.

Z komparativneho hladiska k otdzke upominacieho konania pozri aj: CHALUPA, R.: Rozkazni a upominaci fizeni ve
vécném zaméru CRS. In: LAVICKY, P. - DOBROVOLNA, E. - VALDHANS, J. (eds.).. DNY PRAVA 2018 — DAYS
OF LAW 2018, Cast VI. Reforma civilniho procesu. Sbornik z konference. Brno: Masarykova univerzita, 2019. s. 49 - 60.
alebo REHULOVA, L.: Upominaci Fizeni v némeckém civilnim procesu aneb jak vymoci penézitou pohledavku za
némeckym dluznikem. In: Pravni rozhledy: ¢asopis pro vSechna pravni odvétvi. Praha: C.H. Beck. ro¢. 18, 2010, ¢. 9. s.
315 —322. ISSN 1210-6410.

8  Doévodova sprava k zdkonu o upominacom konani, dostupné na webovej adrese: https://www.najpravo.sk/dovodove-
spravy/rok-2016/307-2016-z-z.html.

Tamtiez.
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zalovaného. Zastdvame nazor, ze prave uvedend skutoCnost’ je dovodom pre prilezitostné
zohl'adnenie vynimo¢nych skuto¢nosti, ktoré mézu v tom-ktorom pripade nastat’.

Vyssie Specifikované uvahy budeme blizSie konkretizovat na praktickych prikladoch
stivisiacich s dvoma rozhodnutiami Ustavného sudu Slovenskej republiky (d’alej len ,,Ustavny
sud SR*), ktoré boli vydané v rovnakom obdobi, vychadzaju z obdobného skutkového stavu,
avSak zavery prijaté rOznymi sendtmi si diametralne odlisné.

I11. UZNESENIE USTAVNEHO SUDU SR 1. US 472/2020

Predmetom zaujmu ustavného sudu sr v prvom pripade (d’alej len ,,rozhodnutie ¢. 1) bola
staznost’ stazovatel’a, ktory bol v upominacom konani v postaveni zalované¢ho. Okresny sud
banské bystrica vydal v uvedenej veci platobny rozkaz a spolo¢ne s poucenim ho dorucil
stazovatel'ovi. Prostrednictvom svojho pravneho zastupcu podal stazovatel’ voci platobnému
rozkazu v zdkonom stanovenej lehote odpor. Tento vSak nebol podany prostrednictvom na to
uréeného elektronického formuldra v zmysle zdkona o upominacom konani, a to z dévodu, ze
portal ezaloby, prostrednictvom ktorého sa predmetny formulér zasiela sudu, mal v konkrétny
dent technicky vypadok. Vzhl'adom na uvedenu skutocnost’ a v snahe o dodrzanie zdkonom
stanovenej lehoty bol odpor podany alternativnou formou, a to prostrednictvom portalu
slovensko.sk - sluzby vSeobecna agenda. Teda spsobom, ktory je pri doru¢ovani podani stdom
v ,,Standardnom* sporovom konani plne akceptovany.

okresny sud banské bystrica néasledne konStatoval, Ze odpor staZovatel'a sice bol podany
vc¢as, bol vecne odovodneny a dokonca autorizovany, avSak vyluéne z dovodu, Ze nebola
splnena formalna poziadavka vyZzadovana zakonom o upominacom konani (odoslanie odporu
prostrednictvom elektronického formuléara), odpor stazovatela odmietol. V obdobnych
intencidch rozhodol okresny sud banskd bystrica aj o néslednej staznosti stazovatel’a, ktorou
napadal uznesenie o odmietnuti odporu.

stazovatel v zdujme ochrany svojich prav a za Ucelom odstrdnenia priliSného
formalistického vykladu podmienok stanovenych zdkonom o upominacom konani zo strany
okresné¢ho sudu banskd bystrica podal podla ¢l. 127 Ustavy sr na ustavny sud sr staznost.
Tazisko jeho argumenticie spo¢ivalo v poukazani na skutocnost’, Ze objektivne nie je schopny
ovplyvnit' fungovanie Statom prevadzkovanych portdlov vyuZivanych na elektronicku
komunikaciu, a teda Ze v konkrétnom pripade bola zodpovednost’ za vypadok portalu ezaloby
prenesend na stazovatel'a v podobe odmietnutia odporu, ako i v tom, Ze striktné trvanie na
formularovych podaniach mo6Zze predstavovat’ odopretie prava na sudnu ochranu.

Gistavny std sr uznesenim® Gstavnti staznost’ odmietol. V oddvodneni svojho uznesenia
konstatoval, ze ked’ze odpor nebol podany prostrednictvom elektronického formulara tak, ako
to vyzaduje zakon o upominacom konani, okresny sud banska bystrica rozhodol spravne, ked’
odpor odmietol. Navyse, ustavny std sr poukazal na alternativhu moznost’ — podat’ odpor
listinnymi prostriedkami. Z tstavnopravneho hladiska je teda dolezité, ze stazovatel’ mal na
vyber d’alSiu alternativu (listinni formu podania odporu), a teda jeho prava nemohli byt
rozhodnutiami okresného sidu banska bystrica porusené.

IV. NALEZ USTAVNEHO SUDU SR I11. US 380/2020

Za zmienku stoji skutoénost’, Ze len niekol’ko dni predtym, ako Ustavny sud SR rozhodnutim
&. I odmietol staznost’ stazovatela, iny senat Ustavného sudu SR rozhodol v skutkovo obdobnej
veci o prijati ustavnej staznosti na d’alSie konanie, pricom predmetné konanie vyustilo do
vydania nalezu, ktorym Ustavny stid SR naopak konstatoval porusenie prava stazovatel'a na
stdnu ochranu podra ¢lanku 46 ods. 1 Ustavy SR (dalej len ,,rozhodnutie &. 11°).1

10 Uznesenie Ustavného sudu SR, &. k. L US 472/2020-20, zo diia 20.10.2020.
11 Nalez Ustavného sudu SR, &. k. III. US 380/2020-34, zo dita 30.03.2021.
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V prejednavanom pripade (obdobne ako v pripade rozhodnutia ¢. I) bol stazovatel v
upominacom konani v postaveni zalovaného. Voci platobnému rozkazu, ktory vydal Okresny
sud Banska Bystrica, podal odpor, ktory viak rovnako nespliiial podmienku jeho odoslania
prostrednictvom na to ur¢eného elektronického formuldra v zmysle zdkona o upominacom
konani. V doésledku daného nedostatku bol odpor Okresnym sudom Banska Bystrica
odmietnuty. Navyse, na rozdiel od prvého uvedeného pripadu, v tejto situdcii nebol dovodom
nepodania odporu na elektronickom formulari technicky vypadok portélu eZaloby.

Stazovatel' v naslednej ustavnej staznosti poukazoval na prilisSny formalizmus zo strany
Okresného stdu Banska Bystrica, ktorého doésledkom bolo zvyhodnenie druhej strany.
Stazovatel'ovi bola odnatd moznost predniest pred sidom relevantné argumenty, resp.
ucinnym spdsobom sa branit’.

Ustavny sad SR posadil pristup Okresného sidu Banska Bystrica ako vysostne
formalisticky, nesledujuci u¢el zakona, ale iba jeho gramaticky vyklad.*?> Odmietnutim odporu
vyluéne z dovodu, ze nebol podany na predpisanom elektronickom formulari, doslo de facto k
odnatiu jedinej moZnosti staZovatela sa v upominacom konani efektivne branit. Okrem
uvedeného Ustavny sud SR doérazne poukazal na to, Ze pravne predpisy nie je mozné
interpretovat’ vylucne iba z hl'adiska doslovného textu, ale je potrebné priblizovat’ sa ich ucelu.
Napriek skuto¢nosti, ze ucelom zdkona o upominacom konani je zrychlenie konania, je
nevyhnutné, aby aj v tomto pripade boli dodrZzané vSetky zaruky prava na spravodlivy proces.
Ustavny sud SR preto v predmetnej veci konstatoval poruenie prava stazovatela na sudnu
ochranu.

V.ROZBOR ROZHODNUTIA C.1 A ROZHODNUTIA C. 11

Z vyssie $pecifikovanych rozhodnuti Ustavného siidu SR mozno abstrahovat’ dva odlisné
pristupy k potrebe splnenia podmienky odosielania odporu prostrednictvom uréeného
elektronického formuldra v zmysle zdkona o upominacom konani. Zastdvame ndzor, zZe
predmetna poziadavka ma zarucene svoje logické opodstatnenie a pri dodrzani adekvatneho
vykladu napliia svoj primarny ti¢el. Na druhej strane v§ak otdznym zostiva, v akej miere je
potrebné ju presadzovat’.

Z povahy veci je zrejmé, Ze spracovanie Standardizovaného elektronického formuléra
prispésobenymi informaénymi systémami je pre sud podstatne jednoduchSie. Poziadavka
,»zvySenia komfortu® v§ak podla naSho nazoru nemoze byt v kazdom pripade a kategoricky
nadradend patri¢nej sudnej ochrane.®

Pravo na stidnu ochranu podla ¢l. 46 ods. 1 Ustavy SR v sebe okrem iného zahfiia pravo na
pristup k nestrannému a nezavislému sidu.** Ustavny sad SR v rozhodnuti &. IT konstatoval, Ze
., Z judikatury Europskeho sudu pre ludské prava, ktoru si osvojil aj ustavny sud, vyplyva, Ze
,,pravo na sud*, ktorého jednym aspektom je pravo na pristup k sudu, nie je absolutne a moze
podliehat' roznym obmedzeniam. Uplatnenie obmedzeni vsak nesmie obmedzit' pristup
Jjednotlivca k sudu takym spésobom a v takej miere, Ze by uvedené prdavo bolo dotknuté v samej
svojej podstate. “*®> Okrem uvedeného, Ustavny sud SR poukézal aj na pozitivny zavizok §tatu
aktivne zabezpecit' moznost’ redlneho dosiahnutia garantovanych prav a slobod, ako aj na
princip rovnosti zbrani, spocivajici v rovnakej moznosti stran héjit’ svoje zaujmy.

12 K teleologickému vykladu a gramatickému vykladu v podrobnostiach FABRY, B. - KASINEC, R. - TURCAN, M.: Teéria
prava. Bratislava: Wolters Kluwer, 2017, s. 273 a nasl., . 283 a nasl.

13 K otazke sudnej ochrany prav pozri aj VOICIK, P. a kol.: Obéianske pravo hmotné. Plzeii: Ales Cendk, 2012. s. 171 — 177.

14 Blizsie BROSTL, A.: Pravo na sudnu a inti ochranu. In BROSTL, A. a kol.: Ustavné pravo Slovenskej republiky. Plzeii:
Ales Cengk, 2010, s. 187-188; DRGONEC, J. Ustava Slovenskej republiky. Teoria a prax. 2. prepracované a doplnené
vydanie. Bratislava: C. H. Beck, 2019, s. 877 a nasl.; SOMOROVA, L.: Stidna moc v Slovenskej republike (VSeobecné
sidy). In PALUS, L. - SOMOROVA, L.: Statne pravo Slovenskej republiky. 3. vydanie. Kogice: Univerzita Pavla Jozefa
Safarika v Kogiciach, 2014, s. 387 a nasl.

15 Blizsie pozri bod 20 Nalezu Ustavného stidu SR, sp. zn. III. US 380/2020-34, zo dita 30.03.2021.
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V naértnutych intenciach sa tak Ustavny sud SR musel vysporiadat s otazkou, ¢ odoslanie
odporu prostrednictvom elektronického formulara predstavuje prijateI'né obmedzenie prava na
pristup k sudu, resp. ¢i dany postup mozno povazovat’ za ustavne konformny, neporusujuci
pravo na sudnu ochranu a princip rovnosti zbrani. Ustavny sad SR v rozhodnuti &. II pontkol
racionalne zdovodnenie neprijatel'nosti takejto konstrukcie a ustélil, Ze bezbrehé nasledovanie
gramatického vykladu ustanovenia § 12 ods. 1 pism. ¢) zdkona o upominacom konani sa de
facto mina materialnemu Gcéelu zakona o upominacom konani ako celku, ktory spoc¢iva iba vo
vytvoreni rychlejsej alternativy vyddvania platobnych rozkazov.'® Navyse, uvedeny postup
nepomernym spdsobom zvyhodnuje druh stranu, ked’ze tymto sa jej odnime jedina relevantna
moznost’ ucinne branit’ svoje prava.

Naproti tomu, Ustavny sid SR prezentoval v rozhodnuti &. I vyklad, ktory ma vysostne
formalisticky charakter a podla nasho ndzoru je ustavne neudrzateny. Z uvedeného
rozhodnutia je zrejmé, Ze prislusny senat sa obmedzil vyluéne na posudzovanie splnenia
formalnych poziadaviek zakona, a to bez akejkol'vek hlbsej analyzy suvisiacich okolnosti. Je
nutné opéatovne pripomenit’, ze v tomto pripade nedoslo k podaniu odporu na elektronickom
formulari vyluéne z dévodu technickej nedokonalosti Statom prevadzkovaného portalu.

Prave uvedeny nedostatok portalu eZaloby prindsa do komparécie a hlbsej analyzy oboch
rozhodnuti Ustavného sudu SR zaujimavy aspekt. Je potrebné zdoraznit', e v prvom pripade
bola pritomna redlna snaha st'azovatela o vyuzitie moznosti odoslat’ odpor prostrednictvom na
to uréeného elektronického formulara tak, ako to predpisuje zdkon o upominacom konani, ¢o
vSak z dovodu technického nedostatku, ktory sa nevyskytol na strane st'azovatela, nebolo v
dany moment mozné. Napriek tomu Ustavny sud SR tuto skutonost’ vobec nevzhliadol a
alibisticky sa obmedzil iba na konstatovanie o existencii alternativneho odoslania odporu, a to
v listinnej forme. Na strane druhej, zo skutkového stavu druhého popisovaného pripadu
nevyplyva snaha st'azovatel'a o odoslanie odporu na predpisanom elektronickom formulari, ba
nedoslo ani k namietnutiu nefunkénosti portalu eZaloby. Odpor bol jednoducho odoslany
elektronickymi prostriedkami bez splnenia podmienky vyuZitia elektronického formulara.
Ustavny sud SR v danom kontexte prijal diametralne odligny zaver a rozhodol o poruseni prav
stazovatela.

Komparécia danych rozhodnuti tak moze navodit’ dojem, Ze stazovatel’, ktory povinnost’
danu zékonom objektivne splnit’ nemohol, bol za jej nesplnenie v zasade ,,potrestany*, avSak
stazovatel’, ktory sa o splnenie danej povinnosti ani preukazatelne nesnazil (resp. uvedenu
skutonost’ v tistavnej staznosti nenamietal), bol uspesny a Ustavny sud SR konstatoval
porusenie jeho zakladnych prav. Zastdvame ndzor, Ze nastolena situacia zasadnym sposobom
deformuje a podryva pravnu istotu a z hl'adiska vnimania spravodlivosti predstavuje vyznamny
lapsus.’

Okrem uvedeného je nutné zdoraznit’, ze pokial zdkon priznava Gcastnikovi konania urcita
lehotu na realizaciu tkonu (napr. 15 dni na podanie odporu), je zaroven nutné, aby ucastnik
konania mal aj redlnu a objektivnu moZnost’ kedykol'vek pocas tejto lehoty tkon vykonat’. Aj
v pripade, ak by sa ucastnik konania rozhodol tkon vykonat’ (napr. podat odpor) v posledny
dent lehoty o 23:59, musi mu byt tdto moznost' (najméd v dobe zvySujlcej sa poziadavky
elektronizacie zo strany Statu) objektivne dand. Podla naSho nazoru predstavuje uvedena
skutoc¢nost’ integralny aspekt prava na sidnu ochranu ako aj spravodlivosti samotného konania.
Zaroven nemdze obstat’ pripadnd argumentécia zaloZend na prostom konStatovani, Ze tkon

16 K otazke postavenia dovodovej spravy pri zistovani imyslu zakonodarcu v procese kreovania pravneho predpisu bliZsie

pozri MALANIK, M.: Divodové zpravy a umysl zikonodarce: teoreticko-empiricky pohled. In: Casopis pro pravni védu
a praxi. Brno: Masarykova univezita, Pravnicka fakulta. ro¢. XXIX, 2021, ¢. 2. s. 325 — 343. ISSN 1805-2789. DOI:
https://doi.org/10.5817/CPVP2021-2-6.

17 K vykladu zakladnych pravnych hodnét pozri: VECERA, M. - GERLOCH, A. - SCHLOSSER, H. - BERAN, K. -
RUDENKO, S.: Tebria prava. 5. roziirené a doplnené vydanie. Bratislava: EUROKODEX, 2013. s. 320 a nasl.

https://doi.org/10.33542/S1C2021-2-03 38


https://doi.org/10.33542/SIC2021-2-03

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, ¢islo 2

A 466

,mohol byt urobeny skor*. Zastavame ndzor, Ze kazdy den urcitej (napr. 15 dnovej) lehoty musi
byt vnimany rovnocenne a adresatov pravnych noriem nemozno kategorizovat’ na zaklade toho,
¢i ukon vykonali v prvy alebo v posledny den stanovenej lehoty.

V obdobnych intenciach sa nemozno stotoznit’ ani s argumentaciou Ustavného siidu SR o
listinnej alternative podania odporu prezentovanej v rozhodnuti €. I. Z odévodnenia rozhodnutia
je totiz zrejmé, ze Ustavny std SR sa z hl'adiska posudzovania Gistavnosti postupu Okresného
sudu Banska Bystrica pri odmietnuti odporu obmedzil vyluéne na to, ¢i stazovatel mal
alternativnu moznost’ k elektronickému podaniu odporu.

Napriek skutoc¢nosti, ze zdkon o upominacom konani umoziuje vol'bu medzi elektronickym
a listinnym podanim odporu, za ziadnych okolnosti nemoze byt tato vol'ba na neprospech
ucastnika konania. Okrem uvedeného, ak by ucastnik konania podaval odpor v posledny den
lehoty a po uzatvoreni pdst, je zrejmé, Ze ind alternativa ako podanie odporu elektronickymi
prostriedkami neprichddza do tivahy (teda okrem zlozitejSiecho dorucovania mailom spojené¢ho
s potrebou nasledného doplnenia podania). V pripade, ak by v danom momente doslo k
technickému vypadku portalu eZaloby, cez ktory by mal byt odpor podany, G¢astnik konania
by de facto stratil efektivnu moznost’ obrany, pretoze aj ak by dorucil odpor v¢as, bol by vecne
odovodneny a autorizovany, ale inou formou (napriklad cez portal slovensko.sk sluzbu
Vseobecna agenda), napriek skutoc¢nosti, Ze sud by odpor riadne obdrzal, bol by odmietnuty. V
uvedene] suvislosti je mozné poukazat' aj na uz spomenuty argument ,,Gkon mohol byt
vykonany skor, ako aj na jeho nepripustnost’.

Ustavny sid SR rozhodnutim ¢&. I fakticky preniesol zodpovednost za nefunké&nost
elektronickych prostriedkov, ktorych pristupnost a funkénost ma garantovat’ S§tat, na
stazovatel'a. Zastdvame nazor, Ze uvedené je v demokratickej spolo¢nosti, snaziacej sa 0
modernizaciu a implementaciu dostupnych technologickych vymozenosti aj do tejto oblasti
zivota, maximalne nepripustné.

Ustavny sud SR d’alej argumentoval tym, e uéelom podavania odporov prostrednictvom
elektronickych formularov je zrychlenie konania. Dosledkom nesplnenia tejto podmienky (aj v
zmysle zdkona o upominacom konani) je odmietnutie odporu. Zastavame ndzor, Ze sice na
strane jednej moZzno poZziadavku zrychl'ovania konani povaZovat’ za plne legitimnu, na strane
druhej nemdze byt nadradend nad garantované prava a slobody. V danej stvislosti povazujeme
za prekvapivy sposob, akym sa Ustavny siid SR v rozhodnuti ¢. I s danymi skuto&nostami
vysporiadal. Vysostne formalistické postidenie, bez zohl'adnenia akychkol'vek Specifik a realii
konkrétnej situdcie, predstavuje nebezpecny precedens. NavySe, odovodnenie predmetného
rozhodnutia navadza dojem snahy Ustavného stiidu SR sa predmetnej veci ,,zbavit* bez hlbsieho
posudenia a skiimania potencialnych poruseni prav stazovatel'a.'8

Ako sme uz uviedli, rychlost’ konania predstavuje vyznamny prvok, a to aj v kontexte
posudzovania konania ako celku z hl'adiska spravodlivosti. V prezentovanych pripadoch je v§ak
zrejmé, Ze pre ich dokladné vyrieSenie je nutné dokladne vyvazovat’ rychlost konania a pravo
na sudnu ochranu. Podla nasho nazoru uZz samotné elementarne chéapanie spravodlivosti
indikuje znaény nepomer medzi tymito hodnotami. Dosiahnutie zrychlenia konania
formalistickym nasledovanim znenia zédkona a rezultujucim odmietnutim poskytnutia patri¢ne;j
sudnej ochrany jednému z ucastnikov konania jednoznacne nepredstavuje vhodnt cestu.
ZjednoduSene povedané, zrychlenie konania tym, Ze d6jde k odmietnutiu podania i¢astnika
konania Cisto z dovodu nesplnenia jednej formalnej poziadavky a tym aj k skonCeniu konania,
nie je optimalnym rieSenim. Namiesto toho sa vytvara priestor pre zlepSovanie elektronickych
komunika¢nych prostriedkov zo strany Statu, ktory bude ucastnikom konania garantovat

18 Zohladiiovanie kontextu konkrétnych okolnosti je vyznamné nielen z hladiska koncipovania stidnych rozhodnuti, ale aj

problematiky argumentdcie k nim vedicim. K uvedenému blizSie pozri: TVRDIKOVA, L.: Dilezitost kontextu pii
pouzivani judikatury. In: Casopis pro pravni védu a praxi. Brno: Masarykova univezita, Pravnicka fakulta. ro¢. XXVIII,
2020, ¢. 4. s. 587 — 612. ISSN 1805-2789. DOI: https://doi.org/10.5817/CPVP2020-4-3.
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moznost’ efektivneho uplatnenia ich prav a stidom poskytne moznost zjednoduseného
spracovavania podani.

Je nutné taktiez podotknut’, Ze akumulacia rozhodnuti obdobnych rozhodnutiu €. I, ktoré
»trestaju‘ subjekty snaziace sa o vyuzitie modernych technolégii, ktorych pouzivanie zakotvuje
samotny zakon, je realne sposobila vytvorit’ prekazku d’alSej modernizacie a elektronizacie.
Inymi slovami, pokial zo strany §tatu existuje poziadavka a snaha o implementéciu digitdlnych
technologii a transformaciu na primarne elektronicki komunikéciu, je nutné, aby sa vytvorili
vhodné a spravodlivé podmienky ich pouzivania.

Opitovne uvadzame, Ze tieto snahy vSak za ziadnych okolnosti nemo6zu byt na neprospech
adresatov pravnych noriem, ¢i dokonca porusovat’ ich zdkladné préava.

Povazujeme za potrebné taktiez pripomenut’, ze prezentované nazory za ziadnych okolnosti
nevylu¢uji moznost obmedzenia prava pristupu k stidu v podobe nutnosti splnenia tych-
ktorych formalnych poziadaviek vyzadovanych pravnymi predpismi. Napriklad, Zaloba, z
ktorej nevyplyva, resp. z ktorej nie je mozné zistit’ aktivne a pasivne legitimovaného a predmet
sporu, logicky nemdze predstavovat’ podanie s u¢inkami, ktoré so zalobou spifiajucou formalne
poziadavky spaja zdkon. Na druhej strane je vSak dolezité dokladne uvazovat’ o tom, aké
zévazné dosledky by so sebou malo priniest’ nesplnenie niektorych formalnych poziadaviek a
aky je ich primarny ucel.

VI. ZAVER

Poziadavka zrychlenia stdnych konani a odbremenenia vSeobecnych sudov od
,jednoduchych sporov ma v 21. storo¢i neopomenutelny vyznam. Zohladnujuc
zédkonodarcom vytycené ciele mozno zavedenie Upravy upominacieho konania do pravneho
poriadku Slovenskej republiky hodnotit’ pozitivne. Na strane druhej je potrebné zvazit’ rizika a
prinosy, ktoré so sebou takato snaha prindsa.

V predlozenom prispevku sme analyzovali dve diametralne odli§né rozhodnutia Ustavného
sidu SR tykajiice sa obdobnych skutkovych okolnosti. Taziskom predmetnej komparacie bolo
zhodnotenie oboch pristupov a posudenie dosledkov nepodania odporu prostrednictvom na to
uréené¢ho elektronického formuléra podl'a zédkona o upominacom konani.

Na zéklade rozboru oddvodneni predmetnych rozhodnuti mozno konstatovat,, ze Ustavny
sud SR v rozhodnuti ¢. I zvolil vysostne formalisticky pristup a odpor odmietol vylu¢ne z
dovodu nesplnenia poziadavky jeho odoslania prostrednictvom predpisané¢ho elektronického
formulara. Naproti tomu, v rozhodnuti & II sa Ustavny sid SR podrobnejsie zaoberal
konzekvenciami pripustenia formalistického vykladu (a teda odmietnutiu odporu vylu¢ne pre
jeho neodoslanie na elektronickom formuléri) v kontraste k poruSeniu prava na sudnu ochranu.
Rozhodnutie €. 1I tak opust'a dogmatické nasledovanie znenia zakona a predmetnt otazku riesi
v §irsich suvislostiach.

PoZiadavka zrychlenia sudnych konani a odbremenenia vSeobecnych siidov prostrednictvom
automatizacie spracovania formularov je podl'a nasho ndzoru plne legitimna. Je vSak nutné
poukdazat’ na to, Ze tuto poziadavku nemozno za Ziadnych okolnosti bezbreho povySovat’ nad
garantované zékladné 'udské prava a slobody adresatov pravnych noriem. Zastdvame nazor, Ze
v praktickej rovine nesmie dochadzat’ k patovym situdciam, v ramci ktorych sa strana sporu
nebude modct’ u¢inne branit’, resp. domdahat’ ochrany svojich prav vylu¢ne z dovodu, ze z jej
strany nedojde k naplneniu formélnej poziadavky, t.j. k odoslaniu odporu prostrednictvom
elektronického formuléra. Zjednodusene povedané, v danej situdcii je dotknutej osobe odnaté
pravo na sudnu ochranu, s potencidlnymi zavaznymi désledkami v jej majetkovej sfére, a to iba
z dovodu, ze nenaplnila formalnu poziadavku, ktorej ucelom je de facto ,,spohodlnenie*
sudneho konania. Je nutné opédtovne zdoraznit’, ze odpor zalovaného v upominacom konani
predstavuje jeho jediny prostriedok obrany. Domnievame sa, Ze uz len samotna tato skutocnost’
odovodnuje potrebu preciznejSieho a miernejSieho zohl'adnenia okolnosti, za ktorych dochadza
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k podavaniu odporu, a vylucuje spravnost’ vysostne formalistického nasledovania zakonnych
poziadaviek vo vzt'ahu k elektronickym formulérom.

Zaver o bezvynimoc¢nom lipnuti na dodrzani podmienky odoslania podani prostrednictvom
na to ur¢enych formularov nepovazujeme za spravny. Zastavame nazor, ze v danej situdcii musi
byt’ zachovana nielen listinnd, ale aj elektronicka alternativa - zaslanie podania prostrednictvom
portalu slovensko.sk, sluzby VSeobecna agenda - a to 0 to viac, ak je tento spdsob komunikacie
so sudmi v inych veciach vSeobecne akceptovany.

Na podklade vyssie prezentovanych zaverov zastdvame ndzor, ze v oboch prezentovanych
situdciach doslo postupom Okresného stidu Banské Bystrica k poruSeniu prava zalovaného na
stidnu ochranu. Rozdielny pristup Ustavného sudu SR k predmetnej otazke nemozno povazovat
za idedlny a v praktickej rovine moze mat’ zdsadné konzekvencie. V zdujme zachovania
dostatocnej miery pravnej istoty, ako i za ucelom ochrany subjektivnych prav ucastnikov
upominaciecho konania je na mieste poziadavka zjednotenia pravnych nazorov senatov
Ustavného stidu SR.
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LEGAL BASIS FOR DATA PROCESSING RELATED TO THE
EMPLOYEES’ ADDICTIONS BY EMPLOYERS IN POLAND

PRAVNY ZAKLAD SPRACOVANIA OSOBNYCH UDAJOV
TYKAJUCICH SA Z’AVISLOSTi ZAMESTNANCOV
ZAMESTNAVATEIMI V POLESKU

Malgorzata Medrala, PhD*
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ABSTRACT

The aim of this article is the analysis of possible legal basics for processing of personal data on
employees’ addictions in Polish labour law. The Author analyses the concept of “addiction” in
social, medical and legal aspects. She qualifies the data on addictions as the sensitive data. It is
connected with strict regime of processing them in labour relations. In most situations in Polish
law the processing of personal data on addiction of employees is done in indirect way. The most
common legal basis of processing of personal data on addictions in serious cases is legal
obligation of employer connected with ensuring health and life of people in the workplace. It is
also possible to process the data on addictions on the basis of some other legal basics analized by
Author.

ABSTRAKT

Cielom tohto clanku je analyza mozného prdavneho zdakladu spracuvania osobnych udajov o
zavislosti zamestnancov v polskom pracovnom prave. Autor analyzuje pojem , zavislost™ z
hladiska socidlneho, zdravotného a pravneho aspektu. Udaje o zavislostiach kvalifikuje ako citlivé
udaje. Su spojené s prisnym rezimom ich spracovania v pracovnopravnych vztahoch. Vo vicsine
situacii v polskom prave sa spracovanie osobnych udajov o zavislosti zamestnancov realizuje
nepriamo. Najcastejsim pravnym zakladom spracuvania osobnych udajov o zavislostiach v
Zavaznych pripadoch je zakonna povinnost zamestnavatela spojend so zabezpecovanim zdravia a
Zivota 0s6b na pracovisku. Udaje o zavislostiach je mozné spracovat’ aj na zdklade niektorych
dalsich pravnych zdakladov analyzovanych autorom.

1. INTRODUCTION

There is no doubt that employees’ addictions may evoke a series of adverse implications, be it
in the mutual relations between the employees and, most of all, in contact with the employers.
Addictions may have a considerable impact on maintaining safety and hygiene at workplace, in
that they might pose a threat to the safety of others and affect the organisation and effectiveness of
the service provided to the employer. Sometimes it is the case that having limited legal remedies
to use in order to obtain knowledge in this respect, the employer learns about these habits only
later, when a specific, usually long-lasting, problem arises.

1 PhD, Cracow University of Economics, Department of Public Economic and Labour Law, Poland

Ekonomicka univerzita v Krakove, Katedra verejnej ekondmie a pracovného prava, Pol'ska republika.
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The most frequent harmful addictions at workplace include alcohol, abusive substances,
psychoactive substances, smoking cigarettes?, behavioural addiction® (increasingly frequent of
lately), addictions to electronic means of communication* or workaholism®. The scale of this
phenomenon together with its social consequences would require empirical research, which might
become the subject matter of my other research project. In this text | am going to focus on selected
legal aspects of the very concept of addiction at workplace, and on the possibility of the employers
to obtain data on the employees’ addictions according to the Polish law. Another question arises
on this occasion: whether existing Polish regulations are adequate to reflect the employers’ needs
and the occupational safety requirements at workplace.

The main issue is personal data processing by employers in this respect. What is interesting, the
EU legislator has not made it clear whether the data on addictions is sensitive data - a special
category of personal data (Article 4 point 15 of the Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation)®, which entails a stricter legal regime as
regards data protection. The opinions of specialists in this respect are not unanimous. The above
definitely affects the employers’ possibility to obtain relevant knowledge in this respect, to reflect
the practical needs, especially related to threats at workplace.

This issue requires balancing two opposing interest groups within employment relationships.
On the one hand, it is related to the protection of privacy and personal data of people affected by
addictions, while on the other hand it has to do with workplace safety, including the employer’s
liability in this respect’ and the employer’s economic interest related to relevant management of
the working time, place of work and manner of working.

See also: GLADOCH, M., Prawa i obowigzki pracodawcy w zwigzku z uzywaniem $rodkéw odurzajacych lub substancji
psychotropowych przez pracownikéw [Employer’s rights and obligations related to the use of abusive or psychoactive
substances by employees], Praca i Zabezpieczenie Spoleczne 2007, no. 7-8, pp. 15-20; identifier YADDA:
bwmetal.element.ekon-element-000132986798.

8 See more: ALAVI S. S. - FERDOSI M. - JANNATIFARD F. - ESLAMI M. - ALAGHEMANDAN H. - SETARE M.,
Behavioral Addiction versus Substance Addiction: Correspondence of Psychiatric and Psychological Views, International
Journal of Preventive Medicine, vol. 3, no. 4, April 2012; PMID: 22624087; PMCID: PMC3354400.

4 See e.g. POSPISZYL, I., Patologie spoteczne [Social pathologies], Warsaw 2008, ISBN: 978-83-01-15327-4p. 186 et seq.;

DURKEE, T. - KAESS, M. - CARLI, V. - PARZER, P. - WASSERMAN, C. - FLODERUS, B. - APTER, A. - BALAZS, J. -

BARZILAY,S. - BOBES, J. - BRUNNER, R. - CORCORAN, P. - COSMAN, D. - COTTER, P. - DESPALINS, R. - GRABER,

N.- GUILLEMIN, F.,- HARING, C. - KAHN, J.P. - MANDELLI, L. - MARUSIC, D. - MESZAROS, G. - MUSA, G.J.

- POSTUVAN, V. - RESCH, F. - SAIZ, P.A. - SISASK, M. - VARNIK, A. - SARCHIAPONE, M. - HOVEN, C.W.

- WASSERMAN, D., Prevalence of pathological internet use among adolescents in Europe: demographic and social factors,

Addiction, Society for the study of addiction, Vol.107, Issuel2, December 2012, pp. 2210-2222, https://doi.org/10.1111/j.1360-

0443.2012.03946.x; KURNIASANTI, K.S. - ASSANDI, P. - ISMAIL, R.l. - NASRUN, M.W.S. - WIGUNA, T., Internet

addiction: a new addiction?, Medical Journal of Indonesia, 2012; wvol. 3, no. pp. 290-294,

https://doi.org/10.13181/mji.v28i1.2752; VAN ROOIJ, AJ. - SCHOENMAKERS, T.M. - VERMULST, A A. - VAN DEN

EIUNDEN, R.J. - VAN DE MHEEN, D., Online video game addiction: identification of addicted adolescent gamers, Addiction,

January 2011; vol. 106(1), pp. 205-212, doi: 10.1111/j.1360-0443.2010.03104 .x.

See: JANKOWICZ, S., Pasja pracy czy uzaleznienie? Pracoholizm jako jedno z zagrozen wspotczesnego $wiata [Passion for

work or addiction? Workaholism as one of contemporary threats]. In: Rozwazania na temat  kondycji polskiego
spoleczenstwa, PYTKA, A. - MACIAG, K. (eds.), Lublin 2018: Wydawnictwo Naukowe TYGIEL, ISBN 978-83-65932-11-2,
pp. 91-100.

6 Official Journal of the European Union, L 2016 119/1, hereinafter referred to as GDPR.
See: article 207 § 1-2 of the Polish Labour Code.

~
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2. THE NOTION OF AN ADDICTION

The starting point for the analysis should be the key concept in these considerations - the notion
of an addiction. In particular, from the medical point of view, what is interesting is the distinction
between a habit, an addiction and dependence. (In Polish: nawyk/przyzwyczajenie - ‘habit’; natog
- ‘addiction’ and uzaleznienie - ‘dependence’). In medicine, especially in psychology, we use the
notions of: habit®/custom, addiction and dependence.

An addiction is commonly defined in the dictionary as: “ 1. «a habit detrimental to healthy, 2. «a
settled or regular tendency»”°. The connotation is unequivocally negative and stigmatising.

In practice the distinction between an addiction and a dependence is not clear-cut, though - the
latter is treated as a permanent brain disease'®. When speaking of “dependence” and “addiction”,
some people refer to such terms as “chemical addiction” (which is a brain disease) and “substance
abuse” (which is not a brain disease)*!. In the event of a dependence we are dealing with a medical
condition. By way of an example, in specialist literature on the subject, with regard to alcohol
dependence, certain specific and well-defined symptoms are mentioned. It is said that “final
diagnosis of a dependence requires the identification of at least three features or symptoms
coexisting over a certain period of time within the past year. These would be:

1) Strong desire or feeling the pressure to drink (“alcohol withdrawal”).

2) Impaired ability to control drinking-related behaviour.

3) Physiological symptoms of withdrawal when drinking alcohol is limited or discontinued.

4) Changed (often increased) tolerance to alcohol.

5) Increasing neglect of alternative sources of pleasure or interest because of alcohol.

6) Persistent drinking even when faced with obvious evidence of detrimental effects of alcohol””*?.

In 1957 the World Health Organisation (WHO) made an attempt to distinguish between the
definition of an addiction and a habit3, It was accepted that in both cases we are faced with an
established behavioural pattern and a form of mental dependence!*. An addiction is defined by the
following four features:

—tolerance, i.e. the need to increase the dose or specific stimulation,

— harmful aspect of the behaviour in question, both in personal and social dimension (in the event
of a habit there was no mention of social harm),

— coercion rather than desire, which is typical of a habit,

— physical dependence and withdrawal symptoms in the event of an addiction®®.

8 More on custom in philosophical categories — see: HARASIMOWICZ, M., Filozoficzne aspekty przyzwyczajenia
[Philosophical aspects of habits], Analecta Cracoviensia 2013, no. 45, pp. 39-62, http://dx.doi.org/10.15633/acr.995.

9 https://sjp.pwn.pl/sjp/nalog;2486437.html, access on: 06/02/2021.

10 ERICSON, C.K., Nauka o uzaleznieniach. Od neurobiologii do skutecznych metod leczenia [The Science of Addiction:
From Neurobiology to Treatment], ed. 1, reprint 4, Warsaw 2018, ISBN 978-83-235-2719-0 (pdf online), pp. 28-29,
https://doi.org/10.31338/uw.9788323527190.

1 Ibidem, p. 25.

12 After: PUZYNSKI, S. - WCIORKA, J. (eds.), “Klasyfikacja zaburzen psychicznych i zaburzen zachowania w ICD-10. Opisy
kliniczne i wskazowki diagnostyczne” [Classification of mental and behavioural disorders in ICD-10. Clinical ~ descriptions
and diagnostics tips], Uniwersyteckie Wydawnictwo Medyczne “Vesalius”, Instytut  Psychiatrii i Neurologii, 2000,
ISBN: 83-85688-25-0, downloaded: https://www.parpa.pl/index.php/szkody- zdrowotne-i-uzaleznienie/uzaleznienie (access
on: 13/05/2021).

18 POSPISZYL, |., Patologie spoteczne [Social pathologies], Warsaw 2008, p. 124.

¥ lbidem, p. 124.

15 lbidem, p. 124.
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In 1968 the WHO expert Committee proposed to replace the previous two notions with a concept
of “dependence”, which was initially used to refer to medicinal drugs, but was later on expanded
to include more elements®.

The above notional issues in medical aspect also have a bearing upon the legal perspective,
when we refer to processing the data related to the employees’ addictions. In this context, P. Barta
aptly notes that “The notion of an addiction is in practice linked to dependence, so it is impossible
to regard information that somebody smokes cigarettes or a pipe, or about the preferred brand of
cigarettes or tobacco, as information about an addiction (understood as a state of dependence). Yet
in some cases (although not always) information on the number of smoked cigarettes or smoking
frequency may be regarded as the data that points to the existence of an addiction. The situation
would be similar e.g. in the event of information of the preferred type of alcohol, when this
information in itself does not point to an addiction, while the data related to the frequency of
drinking may not be so unambiguous”?’.

In legal regulations we do not find the definition of an addiction as such. Certain conditions are
defined, which may, but don’t have to, be related to an addiction, such as the state of intoxication'®
or drug addiction?®,

3. DATA RELATED TO ADDICTIONS AS SPECIAL CATEGORIES OF PERSONAL
DATA (SENSITIVE DATA)

If we assume that the data related to addictions is in fact sensitive data (which has not been
unambiguously ascertained by the Polish or EU legislator), it should be included among other data
concerning health. According to the definition included in Article 4 point 15 of the GDPR, “data
concerning health” means personal data related to the physical or mental health of a natural person,
including the provision of health care services, which reveal information about his or her health
status. As per Recital 35 of the GDPR, personal data concerning health should include all data
pertaining to the health status of a data subject which reveal information relating to the past,
current or future physical or mental health status of the data subject. This includes information
about the natural person collected in the course of the registration for, or the provision of, health
care services as referred to in Directive 2011/24/EU of the European Parliament and of the
Council to that natural person; a number, symbol or particular assigned to a natural person to
uniquely identify the natural person for health purposes; information derived from the testing or
examination of a body part or bodily substance, including from genetic data and biological
samples; and any information on, for example, a disease, disability, disease risk, medical history,
clinical treatment or the physiological or biomedical state of the data subject independent of its
source, for example from a physician or other health professional, a hospital, a medical device or
an in vitro diagnostic test. Data concerning addictions should therefore be classified as data
concerning a disease, disease risk or the physiological or biomedical state of the data subject.

16 lhidem, p. 124.

17 BARTA, P., Commentary to Article 27 of the Act on Personal Data Protection, argument 5. In: BARTAP. - LITWINSKI,
P., Ustawa o ochronie danych osobowych. Komentarz, Warsaw 2016, Legalis.

18 As per Article 115 § 16 of the Polish Criminal Code of 6th June 1997 (Journal of Laws from 2020, item 1444) “state of
intoxication”, in the meaning of this Code, occurs when: 1) alcohol content in the blood is higher than 0.5 per mille or leads to
the concentration exceeding this level, or 2) the alcohol content in 1 dm? of the exhaled air exceeds 0.25 mg or results in the
concentration exceeding this level.

19 As per Article 4 (11) of the Act on Counteracting Drug Addiction of 29th July 2005 (Journal of Laws from 2020, item 2050)
“drug addiction” is permanent or periodic use of narcotic drugs or psychotropic substances or substitutes thereof for non-
medical purposes, which may result in developing addiction or may have caused addiction thereto.

https://doi.org/10.33542/S1C2021-2-04 46


https://doi.org/10.33542/SIC2021-2-04

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 2

According to M. Sakowska-Baryta, the general and therefore open aspect of the notion of “data
concerning health”, which enables the dynamic understanding of the concept, at the same time
makes it possible for this term to include data related to addictions, in particular the nicotine
addiction, drug addiction or being intoxicated. M. Sakowska-Baryta claims this data is included
within the analysed notion if it provides information on physical or mental health?.

In the commentary edited by P. Litwinski it is said that "The very information on addictions
(e.g. frequent smoking cigarettes, drinking alcohol or using psychoactive substances) does not
constitute data concerning health. It may, however, at least in certain situation, be regarded as such,
in the event of a completed course of treatment (e.g. a rehab, treatment in a closed psychiatric unit)
or with regard to the fact that in specific types of diseases or conditions these factors affect health
or the process of recovery (e.g. limitations related to the use of certain medications)”?.

Other believe, however, that the scope of data concerning health also includes information on
addictions and dependences??.

It is good to point out that as per the previously mandatory Polish Act on Personal Data
Protection of 29th August 199722 there was no actual doubt as regards classifying the data on
addictions as sensitive data. According to the definition of personal data included in Art. 6 para. 2
of this Act, an identifiable person is a person whose identity can be specified directly or indirectly,
in particular by reference to the ID number, or to one or a few factors defining the physical,
physiological, mental, economic, cultural or social features of the person. As per the old legal act
(Article 27), the data on bad habits was mentioned directly as a separate type of data, alongside
data concerning health. As per Article 27 of the abovementioned act, it was forbidden to process
the data concerning health, genetic code, addictions or sexual activity. It was another type of
sensitive data, separate from data concerning health®*.

However, considering that in practice an addiction is associated with dependence, and
considering the fluid, vague distinction between dependence and addiction, | believe the data
concerning addictions should be classified as data concerning health, which would make it special
categories of personal data (sensitive data) within the meaning of Article 9 para.l of the GDPR.
Anyway, it will be impossible for the employer to notice the difference between an addiction and
dependence in practice. To this end one would need to have specialist medical knowledge.

20 SAKOWSKA-BARYLA, M., Commentary to Article 4 (15) of the GDPR, argument 4. In: SAKOWSKA-BARYLA, M., (ed.)
Ogodlne rozporzqdzenie o ochronie danych osobowych. Komentarz, Legalis 2018.

2L LITWINSKI, P. - BARTA, P. - KAWECKI, M., Commentary to Article 4 of the GDPR, argument XV 4. In: LITWINSKI, P.,
(ed.), Rozporzgdzenie UE w sprawie ochrony 0sob fizycznych w zwigzku z przetwarzaniem danych osobowych i swobodnym
przeplywem takich danych. Komentarz, Legalis 2018, ed. 1.

22 FAJGIELSKI, P., Commentary to Article 4 of the GDPR, argument 43. In: FAJGIELSKI, P., Commentary to Regulation no.
2016/679 on the protection of natural persons with regard to the processing of personal data and on the free movement of such
data, and repealing Directive 95/46/EC (General Data Protection Regulation), In: FAJGIELSKI, P., Ogélne rozporzqdzenie o
ochronie danych. Ustawa o ochronie danych osobowych. Komentarz [General Data Protection Regulation. Act on Personal
Data Protection. Commentary], LEX/el. 2018 and KUBA, M., Commentary to Article 4 point 15 of the GDPR, argument 4. In:
BIELAK-JOMAA, E. - LUBASZ, D. (eds.), RODO. Ogdine rozporzqdzenie o ochronie danych. Komentarz [GDPR. General
Data Protection Regulation. Commentary], LEX/el. 2018.

2 Consolidated text: Journal of Laws from 2016, item 922.

24 See also KUBA, M., Dopuszczalno$é pozyskiwania przez pracodawce informacji o natogach pracownika — uwagi de lege lata
i de lege ferenda. In: WYKA, T.— NERKA, A. (eds.), Ochrona danych osobowych podmiotéw objetych prawem pracy i prawem
ubezpieczen spolecznych. Stan obecny i perspektywy zmian, Warsaw 2012, p. 111, ISBN 978-83-264-1685-9 and the quoted
publications by E. Kulesza and T. Wyka .
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4. OBTAINING INFORMATION ON THE EMPLOYEES’ ADDICTIONS BY
EMPLOYERS

As per the GDPR, there is a ban on processing sensitive data. There are, however, certain
exceptions to this rule, as indicated in Article 9 para. 2 of the GDPR. In the following part I will
attempt to analyse the legal basis rooted in the Polish law, which can be drawn upon if the employer
wishes to obtain the said data. This is going to be a general analysis, because the very act of
processing personal data concerning the most frequent addictions at workplace, such as alcoholism,
drug addiction or smoking, would require a separate publication for each of these addictions.

In specialist literature on the subject you will find the following legal bases for processing the
data concerning the employees’ addictions:

- a demand for providing specific data, issued by the employer to the employee,
- voluntary provision of data by the employee, as part of the so called information autonomy?°.

In the former case, there must be a relevant legal basis in this respect. In the latter case, one
needs to consider the content of the mandatory Article 22 § 1 of the Polish Labour Code, which
says that the consent of an applicant or employee may constitute a legal basis for the processing of
personal data mentioned in Article 9 para. 1 of Regulation 2016/679 only when this data is
provided on the applicant’s or employee’s initiative. If such a consent is not granted or is
withdrawn, this may not become the basis for unfavourable treatment of the applicant or employee,
nor can it produce any adverse consequences for them. In particular, it cannot be the reason for a
refusal to hire such a person, for dissolving an employment agreement or for terminating it by the
employer without a notice period.

The above leads to the conclusion that processing data concerning addictions requires extra
caution. As K. Syska and I. Matobgcka-Chwast point out rightly, the legal basis for processing
sensitive data (special categories of data, mentioned in Article 9 para.1l of the GDPR) should be
the ground indicated both in Article 9 para. 2 of the GDPR and in Avrticle 6 para. 1 of the GDPR?.

As per Article 9 of the GDPR, it is forbidden to process special categories of data. Exceptions
to this rule are defined in paragraph 2 of this Article, which should be read jointly with a relevant
legal basis from Article 6 para.1 of the GDPR.

Below | am going to analyse potential legal bases for processing data related to employees’
addictions, which may be applied in line with the mandatory Polish and EU regulations.

5. LEGAL BASIS FOR PROCESSING DATA RELATED TO EMPLOYEES’
ADDICTIONS
5.1. Employee’s consent

The first legal basis for processing personal data related to employees’ addictions is the
employee’s consent (Article 9 para. 2(a) and Article 6 para. 1(a) of the GDPR). According to the
Polish law, an complication is included in Article 22° of the Labour Code, which requires the
employee’s initiative as regards expressing consent in this respect. This is reflected in the rigorous
standpoint of the Personal Data Protection Office?’ as regards the possibility to perform
breathalyser tests to check the employees for alcohol. According to the standpoint expressed by the
Personal Data Protection Office, “in the current legislative framework, employers cannot perform

%5 Ibidem, p. 112 along with the literature cited there.
% SYSKA, K. - MALOBECKA-CHWAST, 1., Podwdjne podstawy prawne przetwarzania danych wrazliwych [Double legal basis
for processing sensitive data], ABI, October - December 2019, p. 56 et seq.

27 Standpoint of the Personal Data Protection Office of 27 June 2019, Nowelizacja Kodeksu pracy nie dafa pracodawcom
uprawnienia do badan alkomatem, https://uodo.gov.pl/pl/138/1076 (access on: 30/05/2021).
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a breathalyser test on their own, including random controls. The Personal Data Protection Office
holds an opinion that knowing whether somebody is intoxicated is tantamount to information
concerning health. (...) According to the Personal Data Protection Office, breathalyser tests for
employees cannot be treated i.a. as:

- aform of monitoring employees, as mentioned in Article 223 § 4 of the Labour Code,

- an action necessary to make sure all the employees have safe or hygienic working
environment,

- an action justified because of the employer’s legitimate interest.”

The above was corroborated by the standpoint of the Minister of Family, Labour and Social
Policy issued on 16th September 201928, It is also worth mentioning the rigorous opinion of the
Supreme Court expressed in the judgment passed on 4th December 2018 (I PK 194/17, OSNP
2019/6/73), when the Court stated that “It is primarily in the employer’s best interest to ascertain
that an employee is fit to work or in a condition that excludes him from working because of alcohol
consumption. (...). It is in the employer’s interest to summon an authorised body appointed to
protect public policy, so that this body might test the employee at workplace in order to check
whether they are intoxicated.”

Asregards employee’s consent to processing their data concerning addictions, the subject needs
to be tackled with extra caution also for a number of other reasons. As per Recital 43 of the GDPR,
in order to ensure that consent is freely given, consent should not provide a valid legal ground for
the processing of personal data in a specific case where there is a clear imbalance between the data
subject and the controller. The imbalance between the parties to an employment relationship as
well as the disproportionality of collecting employee’s consent were also mentioned in the
judgments passed by the Supreme Administrative Court of Poland in line with the previously
mandatory law with regard to processing biometric data?®.

In my opinion, it would be possible to defend the employee’s consent with regard to processing
data concerning addictions for example in the situation when the employer funds rehab
programmes or provides assistance in treating addictions. In such situations we can deal with the
financing of some kind of social benefits and services by the employer®.

Additionally, in the event of advanced addictions, bordering on dependence, revealing this data
may be in the employee’s best interest. By offering this information, the employee could avoid a
termination of employment without a notice period, in the mode defined in Article 52 § 1 point 1
of the Labour Code. As per the case-law of the Supreme Court, appearing at work while intoxicated
does not constitute sufficient basis for declaring a serious breach of the employee's basic duties
(Article 52 § 1 point 1 of the Labour Code)! if the employee suffers from chronic alcohol-induced
psychotic disorder.

5.2. Employer’s legal obligation
Another legal basis for processing the data concerning employees’ addictions could be the
employer’s legal obligation, i.e. Article 6 para. 1(c) and Article 9 para. 2(b) of the GDPR in

28 https://uodo.gov.pl/pl/138/1188, Personal Data Protection Office, Obecny stan prawny nie pozwala pracodawcy zbadad
pracownika alkomatem (access on: 30/05/2021).

29 See e.g. judgment passed by the Supreme Administrative Court of Poland on 6th September 2011, | OSK 1476/10, OSP 2013

no. 10, item 104; judgment passed by Supreme Administrative Court of Poland on 1st December 2009, | OSK 249/09, ONSA

and WSA 2011 no. 2, item 39.

More: MEDRALA, M., Spoteczny charakter $wiadczen w polskim prawie pracy [Social character of benefits in Polish labour

law], Warsaw 2020, ISBN 978-83-8187-703-9, passim.

81 Judgment passed by the Supreme Court on 10th October 2000, | PKN 76/00, OSNP 2002, no. 10, item 237.
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connection with appropriate Polish labour law and social insurance regulations. As per the Article
9 para. 2(b) of the GDPR, such data processing is possible when it is necessary for the purposes of
carrying out the obligations and exercising specific rights of the controller or of the data subject in
the field of employment and social security and social protection law in so far as it is authorised by
Union or Member State law or a collective agreement pursuant to Member State law providing for
appropriate safeguards for the fundamental rights and the interests of the data subject.

Data concerning the applicant’s or employee’s addictions is not mentioned in Article 22* § 1-3
of the Labour Code. That’s why the legal basis for the processing of such data might be sought for
in Article 22! § 4 of the Labour Code, according to which the employer shall demand the provision
of other data than this defined in Article 22! § 1 and 3 when it is necessary for the purposes of
exercising a right or carrying out an obligation as defined in the law.

In this context, one could primarily refer to the employer’s obligations under Article 15 and
Article 207 of the Polish Labour Code and Article 17 of the Act on Education in Sobriety and
Counteracting Alcoholism of 26th October 1982%. Based on above regulations it is sometimes
argued in the current legislative framework that it is acceptable for the employer to perform a
breathalyser test if there is a suspicion that an employee might be intoxicated3. As per Article 207
of the Labour Code, the employer is obliged to protect the employees’ life and health by ensuring
safe and hygienic workplace conditions, taking advantage of the modern science and technology.
As per Article 15 of the Labour Code Employers are obliged to ensure healthy and safe working
conditions for their employees. In particular, the employer shall:

1) organise work in a way that ensures safe and hygienic working conditions;

2) make sure that workplace safety rules are followed at workplace, demand that any faults in
this respect are rectified and make sure these orders are followed,;

3) respond to the needs related to workplace safety and hygiene, and adjust any measures taken in
order to improve the existing protection of the employees’ life and health, considering the changing
workplace conditions;

4) ensure the development of a coherent policy aimed at preventing workplace accidents and
occupational diseases, considering technological issues, work organisation, social relationships and
the impact of work environment.

The above is correlated with employee duties in the field of occupational health and safety.
According to the article of 207 point 7 of Polish Labour Code a basic duty of an employee is to
observe the provisions and principles of health and safety at work. In particular, an employee must
co-operate with the employer and superiors in the performance of duties concerning health and
safety at work.

In the legal doctrine, in this context it is sometimes pointed out that the employer has a public
obligation to be responsible for the safety of the employees at work (Article 207 of the Labour
Code)*. ., The right of an employer should be based on the protection of the highest human good
what it is beyond his dignity his life and health”*®.

According to the Article 17 of the Act on Education in Sobriety and Counteracting Alcoholism
of 26th October 1982 the employer the head of the workplace or a person authorized by him is

32 Journal of laws from 2019, item 2277.

38 See: ZOLYNSKI, J., Uprawnienie pracodawcy do kontroli trzezwosci pracownikow, Praca i Zabezpieczenie Spoleczne 2019,
no.7,p.32in., ISSN 0032-6186, t. LX, DOI 10.33226/0032-6186.2019.7.5.

¥ ZOLYNSKI, J., in: TOPOLSKA, K., Kontrole trzezwosci pracownikéw: po stanowisku UODO pora na nowelizacje, Dziennik
Gazeta Prawna of 11/07/2019.

35 ZOLYNSKI, J., Uprawnienie pracodawcy do kontroli trzezwosci pracownikow, Praca i Zabezpieczenie Spoteczne 2019, no. 7,
p. 32.

https://doi.org/10.33542/S1C2021-2-04 50


https://doi.org/10.33542/SIC2021-2-04

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 2

obliged not to admit an employee to work if there is a justified suspicion that he appeared at work
after using alcohol or consumed alcohol during work.

Additionally, as a basis from preventing an employee from working as a result of addiction
which can be detrimental in the workplace may also be article 6 para. 1 lit. ¢ and article. 9 para. 2
lit. h of the GDPR. The processing of data on addictions in some situations can be treated as part
of the broadly understood assessment of the employee's ability to work?.

The said legal provisions may therefore justify a situation when an employee is not allowed to
work when there are characteristic symptoms that may indirectly point to addiction, e.g. if the
employee is intoxicated or under the influence of addictive substances. This person might pose a
threat to the health or life of other employees and therefore should be prevented from performing
work. Although in the case of smoking cigarettes or other behavioral addictions this does not
exclude readiness to work, in the event of alcohol®” and addictive substances this readiness is
excluded because of the person’s mental and physical condition. Since there are no specific
procedures in the situations of suspicion of the employee’s condition after using addictive
substances, attempts are made to follow the same procedure as in the case of intoxication, referring
to the general obligation of the employer to care for health and safety at work®,

The abovementioned situations may indirectly testify to the addictions of employees. Legal
provisions related to accident insurance provide also an opportunity to process the data that could
indirectly point to employee’s addictions®. As per Article 21 para. 2 of the Act on Social Insurance
Against Accidents at Work and Work-Related Diseases of 30th October 20024°, benefits from
accident insurance shall not be payable to an insured party who contributed significantly to an
accident while being intoxicated or under the influence of addictive or psychotropic substances. As
per Article 21 para. 3 of the Act, if there is a reasonable presumption that the insured party was
intoxicated, or under the influence of addictive or psychotropic substances, then the contribution
payer shall refer the insured party to undergo a medical test necessary to ascertain the level of
alcohol, addictive or psychotropic substances in the organism. The insured party is obliged to
undergo the said medical test. A refusal to undergo the test or another behaviour that makes it
impossible to conduct the relevant procedure shall result in the loss of the right to receive benefits,
unless the insured party proves that there was a reason why it was impossible for them to undergo
the procedure. The cost of the medical test shall be reimbursed to the referring party by the Social
Security, and if the insured party has contributed significantly to the accident, they shall incur the
cost of such a test themselves. Detailed arrangements in this respect are mentioned in the regulation
issued by the Minister of Economy, Labour and Social Policy, concerning the accounting of the
cost of tests needed to ascertain the level of alcohol, addictive or psychotropic substances in the
organism, dated 10th April 2003*.

36 See: ibidem, p.36.

37 See: Article 17 of the Act on Education in Sobriety and Counteracting Alcoholism of 26th October 1982 (Journal of laws from
2019, item 2277).

See: GLADOCH, M., Prawa i obowiazki pracodawcy w zwiazku z uzywaniem S$rodkéw odurzajacych lub substancji
psychotropowych przez pracownikow, Praca i Zabezpieczenie Spoteczne 2007, no. 8, p. 18-19.

KUBA, M., Dopuszczalno$¢ pozyskiwania przez pracodawce informacji o natogach pracownika — uwagi de lege lata i de lege
ferenda. In: Ochrona danych osobowych podmiotéw objetych prawem pracy i prawem ubezpieczen spotecznych. Stan obecny i
perspektywy zmian, WYKA, T. — NERKA, A. (eds.), Warsaw 2012, p. 125; GLADOCH, M., Prawa i obowiazki pracodawcy
w zwigzku z uzywaniem $rodkow odurzajacych lub substancji psychotropowych przez pracownikow, Praca i Zabezpieczenie
Spoteczne 2007, no. 8, p. 18.

40 Journal of Laws from 2019, item 1205.

41 Journal of Laws from 2014, item 305.
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An exception from the general rule is the opportunity to obtain data concerning addictions while
recruiting specific groups of employees. This obligation is stipulated in Article 24 para. 3 point 2
and point 3 of the Act on the Protection of Classified Information of 5th August 20102, which
says that in the course of an extended security screening it is also determined whether there are any
doubts as regards the information on mental illnesses or other mental distress which limits mental
capacity and may adversely affect the ability of the person concerned to perform tasks which
involve access to classified information, including addiction to alcohol, addictive or psychotropic
substances. In para. 4 of this provision it is also said that in the event of doubts that cannot be
removed, the interest in protecting classified information shall prevail over any other legitimate
interest. It follows from Article 24 para. 8 of this Act that in order to conduct a security screening
procedure, a written consent of the person concerned is needed. M. Kuba rightly expresses some
doubts as to the actual voluntary aspect of this consent®. I believe we should rather speak of a legal
obligation. This is corroborated by Article 26 para. 6 of the Act, which says that in order to make
the findings as mentioned in Article 24 para. 3 point 2 and point 3 of the Act, the body conducting
the extended security screening may oblige the person concerned to undergo specialist tests and
share the results of these tests. A physician conducting the test shall receive the medical record of
the person concerned as regards the doubts mentioned in Article 24 para. 3 point 2 and point 3 of
the Act.

It should be added that the employee should also share the information concerning addictions
with an occupational medicine practitioner during a medical interview. So even though the
employer cannot process personal data concerning the results of the employees’ medical tests,
based on the fitness for work certificate issued by the physician, it might be inferred that there are
no medical contraindications in this respect. If there are any doubts as to the health of the employee
whose conduct may point to a harmful addiction or dependence, it is possible to refer this employee
to a repeated medical test, even in the previous test results have not expired yet. This standpoint is
corroborated both by the doctrine and case law**. Apart from the abovementioned provisions from
the Act on the Protection of Classified Information, the employer does not have other grounds for
processing the data concerning the applicants’ addictions, which may be unsatisfied on the part of
the legislator especially in the case of professions where some harmful addictions may endanger
human health or life.

5.3 Other legal grounds for processing data related to addictions

In the event of force majeure, in extraordinary situations when employees’ life or health may be
at risk, grounds for processing data related to addictions may be found in Article 6 para. 1 (d) and
Article 9 para. 2 (c) of the GDPR. As per the latter Article, personal data may be processed when
such processing is necessary to protect the vital interests of the data subject or of another natural
person where the data subject is physically or legally incapable of giving consent. Such a situation
may occur e.g. when it is necessary to call an ambulance after the employee has fainted as a result
of heavy drinking .

42 Journal of Laws from 2019, item 742.

4 KUBA, M., Dopuszczalno$¢ pozyskiwania przez pracodawce informacji o natogach pracownika — uwagi de lege lata i de lege
ferenda. In: WYKA, T. — NERKA, A. (eds.), Ochrona danych osobowych podmiotéw objetych prawem pracy i prawem
ubezpieczen spolecznych. Stan obecny i perspektywy zmian, Warsaw 2012, p. 115.

4 More on the subject: MEDRALA, M., 2.5.12.3.5.Badania lekarskie pracownikéw [Medical assessment of employees]. In:
GERSDORF, M. - RACZKA, K. (eds.), System prawa pracy, t. 3, Indywidualne prawo pracy. Czgs¢ szczegdlowa, Warsaw
2021, pp. 352-354, ISBN 978-83-8223-079-6.
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The legal grounds mentioned in Article 6 para. 1 (f) (legitimate interest of the data controller)
or in Article 9 para. 2 (e) of the GDPR are not excluded, either. The last of the abovementioned
provisions stipulates the possibility to process personal data which is manifestly made public by
the data subject. In the specialist literature it is indicated that this may refer e.g. to a public interview
or press comments, especially formulated by people holding managerial positions or executives in
the work establishment®.

As M. Kuba indicates, this is also related to the subject of information autonomy. By way of an
example, she mentions public conduct of an employee which points to an addiction, e.g. using a
smoking room or drinking alcohol at work*®. Apart from health and safety issues, such situations
may also have a negative impact on the employee's work efficiency.

The data about some employees’ addictions in indirect way can be also collected by monitoring
used on the basis of article of 222 and article of 223 of Polish Labour Code. The basis of collecting
them is Article 6 para. 1 (f) (legitimate interest of the data controller) and Article 9 para. 2 (e,f, h)
of the GDPR. In some situations connected with health and life it is also possible to treat them in
the category of employer’s obligation on the basis of Article 6 para. 1 (c) and Article 9 para. 2 (c)
of the GDPR.

The mentioned kinds of employees’ behaviour is not entirely verifiable, because the distinction
between an addiction and dependence is rather fluid.

In some situations it is also possible to rely on the grounds following from Article 6 para. 1 (f)
(legitimate interest of the data controller) and from Article 9 para. 2 (f) of the GDPR. Legitimate
interests pursued by the data controller may also be manifested in the need to establish, investigate
or settle claims, or as part of the administration of justice by courts.

In the current legislative framework, the employer is not obliged to create a smoking room,
which used to raise considerable controversy in the past*’. If a smoking room is created, though,
the employer may have a legitimate interest in collecting the data related to the number of people
interested in using such a room, although I share the opinion that this should be done for statistical
purposes only, in order to collect quantitative data*®. The collected data in this situations should be
unanimous.

In extreme situations, and maybe in the future, it may also be possible to look for legal grounds
for data processing in important public interest (Article 6 para. 1 (e) and Article 9 para. 2 (g) of
the GDPR). The above may be increasingly significant in the context of growing global issues,
especially when people with dangerous addictions may pose a risk to a broader community.

6. CONCLUSIONS
The analysis presented in this article leads to the conclusion that the definition of an addiction
itself seems to be a problem. Sometimes the employer is unable to assess whether it is a one-off

4% NERKA, A., chapter XV. Przetwarzanie danych osobowych dotyczacych zdrowia [Processing data concerning health]. In:
Ochrona danych osobowych w zatrudnieniu, DORRE-KOLASA, D. (ed.), Warsaw 2020, ISBN: 978-83-8198-709-7, p. 265.
KUBA, M., Dopuszczalno$¢ pozyskiwania przez pracodawce informacji o natogach pracownika — uwagi de lege lata i de lege
ferenda. In: WYKA, T. — NERKA, A. (eds.), Ochrona danych osobowych podmiotow objetych prawem pracy i prawem
ubezpieczen spolecznych. Stan obecny i perspektywy zmian, Warsaw 2012, p. 113 -114.

47 More on this - see: LANKAMER-PRASOLEK, A. - FLORCZAK, I., Commentary to Article 233 of the Polish Labour Code,
arguments 3.1-3.6. In: WALCZAK, K. (ed.), Kodeks pracy. Komentarz., Legalis 2020.

48 See Article 9 para. 2(j) and Article 6 para. 1(f) of the GDPR. See also KUBA, M., Dopuszczalno$é pozyskiwania przez
pracodawce informacji o natogach pracownika — uwagi de lege lata i de lege ferenda. In: WYKA, T. — NERKA, A. (eds.),
Ochrona danych osobowych  podmiotéw objetych prawem pracy i prawem ubezpieczen spolecznych. Stan obecny i
perspektywy zmian, Warsaw 2012, p. 114, 118.
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situation, an addiction or a dependence. Acknowledging a state of intoxication or observing certain
repeated instances of specific behaviour does not have to point to an addiction.

If we assume an addiction is an intermediate state between a habit and a dependence, the data
concerning addictions should be classified as data concerning health. This means the processing of
such data would involve a stricter regime.

The legislator provides limited opportunity for collecting the data related to the employees’
addictions. The most frequent legal grounds for processing the data related to employees’
addictions include: the employee’s consent and the employer’s obligation to ensure proper safety
at workplace.

Polish legal provisions offer limited opportunity to collect data concerning the employee’s
health pursuant to the employee’s consent. In most cases it might be difficult to argue that the
employee provides the data concerning their addictions voluntarily, although this analysis has
shown that such situations are in fact possible.

The public-law obligation to ensure proper safety at workplace, which also involves
counteracting threats posed to life and health of other people by an employee with socially harmful
addictions, in particular the most frequently observed alcoholism, drug addiction or smoking,
makes it possible to rely on the employer’s legal obligation in the sphere of health and safety as a
legitimate ground for processing personal data related to the employees’ addictions (Article 6 para.
1(c) of the GDPR and Article 9 para. 2(b) and (h) of the GDPR in connection with articles 15, 207,
211 pkt 7 of Polish Labour Code). The law should stipulate a broader opportunity for organising
ad hoc preventive controls among employees, so as to check whether any of them are intoxicated,
which might indirectly also point to an addiction. The data should be collected unanimously for
organizational purposes. But in my opinion in some professions (i.e. drivers) the asking about
employees’ addictions should be the element of recruitment process.
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employer, employee, addiction, personal data, GDPR
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FREE SPEECH AND EXTRINSICALLY UNJUST LAWS IN THE
THEORY OF JOHN FINNIS

SVOBODA PROJEVU A EXTERNE NESPRAVEDLIVE
ZAKONY V TEORII JOHNA FINNISE
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ABSTRACT

The article deals with the concept of free speach in New Natural Law theory in the conception of
its main representative John Finnis. At the beginning it concentrates on the description of free
speach in the context of the Finnis’s theory of extrinsically unjust laws. The article continues with
the analysis of criminal case from the beginning of the USA and the application of Finnis’s theory
on this problem. The weak aspects of the concept of common good in Finnis’s theory are analyzed
at the end of the article.

ABSTRAKT

Clanek se vénuje analyze konceptu svobody projevu v uceni Nové teorie prirozeného prava v pojeti
Jjejtho hlavniho predstavitele Johna Finnise. Na zacatku se zabyva vymezenim Svobody projevu ve
vztahu Kk Finnisové pojeti externé nespravedlivych zdakonii. Na to navazuje analyza trestni kauzy
Z pocatku existence USA a aplikace Finnisova pojeti na tento pripad. \ zaveéru je pak pojedndano
0 slabych mistech Finnisovy koncepce obecného dobra.

I. INTRODUCTION

Many trials in early America were concerned with sedition laws and free expression. Free
expression was given a back seat to a government’s right to protect itself in the face of seditious
speech or acts. These anti-sedition statutes called for the substantial punishment of anyone who
expressed political speech that might have caused political instability.

We will examine an early American unjust sedition statute that may highlight general
theoretical problems in Finnis’s theory of extrinsically unjust laws and our duty to obey them. For
our purposes, anti-sedition statutes are extrinsically unjust laws because they are violations of the
common good rather than violations of exceptionless norms or direct attacks on basic goods, since
free speech is not named as a basic good in Finnis’s theory.?

Il. POLITICAL FREE SPEECH AND EXTRINSICALLY UNJUST LAWS

One might argue that, in some instances, these anti-sedition laws may be intrinsically unjust
laws because they attack the basic good of knowledge, and that would be one way to eliminate
many problems because we would have no duty to obey them under Finnis’s theory. In other
words, if one re-characterizes any law from an extrinsically unjust law to an intrinsically unjust
law, then one avoids the challenges associated with an extrinsically unjust law — the generic and
presumptive duty to obey and the complicated common good analysis.®

The first example is designed to illustrate this “re-characterization” possibility, as well as to

1 JUDr., Ph.D., Univerzita Palackého v Olomouci, Pravnicka fakulta, Ceské republika
Palacky University Olomouc, Faculty of Law, Czech republic

2 FINNIS, J. Natural Law and Natural Rights. Second Edition. Oxford: Oxford University Press, 2011, p. 85.

8 FINNIS, J. Law’s Authority and Social Theory’s Predicament, in: Philosophy of Law: Collected Essays, Volume 1V, Oxford
University Press, 2011, p. 48.
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show that it is not clear how Finnis protects us against abuses of the generic and presumptive duty
to obey without using a basic good analysis. The second example is designed to show that Finnis’s
theory of extrinsically unjust laws and the common good analysis it entails are of little help to
those who are confronted with whether to obey anti-sedition statutes or perhaps any extrinsically
unjust law because the common good analysis leaves the citizen with too many variables to apply
to any given case.

In order to understand these theoretical limitations of Finnis’s theory of extrinsically unjust
laws both in general and as they are manifest in anti-sedition statutes in particular, an important
distinction needs to be made in free speech law. The distinction is between prior restraint and
subsequent punishment.

Prior restraint refers to the way that an authority suppresses information before it is published
or spoken, that is, the authority attempts through a restrictive never to allow such speech to be
spoken. Prior restraint is regarded as a very intrusive invasion of free expression.* Subsequent
punishment refers to a process (usually a trial in a court) whereby speech is evaluated by judge or
jury after it is published or spoken. Because it allows speech to be spoken or written, this is viewed
as a less intrusive invasion on free speech.®

It is possible to use either of these kinds of regulation techniques in law to highlight certain
problems in Finnis’s theory because they both restrict political free speech. We choose to use prior
restraint laws to highlight how the generic and presumptive duty to obey the law may be abused
because prior restraint laws are more obvious direct attacks on free speech. We use subsequent
punishment laws to highlight certain limitations in Finnis’s common good analysis because
subsequent punishment laws are less an attack on political speech. The use of prior restraint and
subsequent punishment laws to highlight these points is arbitrary, but the application works well
to show both particular limitations of Finnis’s theory in free speech cases as well as some general
limitations in Finnis’s overall theory of extrinsically unjust laws and our duty to obey them.

Prior restraint laws are a more serious suppression of free speech through oppressive regulation
because their intent is to never allow speech to be spoken or published. Prior restraint laws
illustrate the importance of making free speech a basic good because without free speech as basic
good, we may be asked to honor the generic and presumptive duty to obey the law when we should
not. The first case is designed to show how the generic and presumptive duty to obey may be
abused in free speech prior restraint laws.

It is important to point out that this tendency of the abuse of the generic and presumptive duty
to obey the law may be systemic to Finnis’s theory of our duty to obey an extrinsically unjust law.
The prior restraint cases have the virtue of bringing out this potential negative in Finnis’s theory.
We may hypothesize that when faced with any other kind of extrinsically unjust law that violates
our cherished values, we need to be on the lookout for an oppressive application of the generic and
presumptive duty to obey the law.

Subsequent punishment laws attack free speech less directly by allowing it to be spoken. These
laws provide to us a way to examine Finnis’s theory of extrinsically unjust laws in a way other
than by suggesting that we must make free speech a basic good. Subsequent punishment statutes
are subject more to the “double moral assessment movement” because they do not involve a direct
attack on a cherished good even though it may not be basic.

Finnis’s “double moral assessment movement” and the common good analysis upon which it
relies do not provide enough force for us to say that political free speech is entitled to be protected.
The second example below relates to a subsequent punishment law and the example attempts to
show that if we decide not to re-characterize an extrinsically unjust law by naming free speech a
basic good, then our moral obligation to obey the law, under a common good analysis, may be

4 OAKES, J. The Doctrine of Prior Restraint Since the Pentagon Papers. University of Michigan Journal of Law Reform, Vol.
15, 1982, p. 498.
5 EMERSON, T. The Doctrine of Prior Restraint. Law and Contemporary Problems, Vol. 20, 1955, p. 648.
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impossible to determine because of the necessity to consider so many variables.

I11. GENERIC AND PRESUMPTIVE DUTY TO OBEY THE LAW

Assume that country A is contemplating going to war against country B because country B has
weapons of mass destruction, and country A is contemplating killing only combatants (thereby
respecting the exceptionless norm doctrine against killing the innocent). Country A has a statute
L on the books that prohibits anyone, journalist or otherwise, from printing information about the
government that would be likely to lead to an insurrection.

Assume also that a journalist from country A has obtained secret information questioning the
existence of weapons of mass destruction in country B. Assume further that the secret police in
country A knows that the journalist is going to publish the secret information. Upon orders from
their commander to enforce Statute L, the secret police seizes the journalist before he publishes
the information because they believe that the information he has, is credible, and they know full
well that, if it is published, it might create a public outcry and possibly lead to an insurrection.
Insurrection may result because the government is misleading the public about the existence of the
weapons of mass destruction.

Under Finnis’s view, a plausible argument can be made that the journalist has a moral obligation
to obey oppressive statute L.° The journalist has a moral obligation to obey statute L and not print
the material because his generic and presumptive duty to obey the law is not defeasible. In his
decision not to publish the material, the journalist would experience prior restraint on his free
speech rights.

The restraint on his free speech rights would prohibit a whole nation from knowing that the
country is contemplating a possible course of action that may irrationally neglect or not fully
appreciate the common good. A moral duty to obey the oppressive anti-sedition statute is possible
under Finnis’s theory because his theory has little way of making the right of free expression
equivalent to other kinds of values like the common good’s interest in political stability. On
account of this deficiency, the journalist may think wrongly that he has a generic and presumptive
duty to obey statute L that directs him not to publish the inflammatory information.

What we are attempting to show with statute L is that Finnis’s theory can be accused of allowing
a doctrine of excessive prior restraint because it is short on the importance of political free speech.
The right to express one’s views should not be curtailed because of political instability, unless
there is a clear and present danger to a society. The point that Finnis’s theory, in the absence of
allowing free speech to be a basic good, may allow for the suppression of free speech.

The identification of free speech as basic good would allow laws suppressing free speech to be
treated as intrinsically rather than extrinsically unjust laws. The journalist, under these
circumstances, would have a moral obligation to publish the information, otherwise he would
directly attack the basic good of free speech. The problem is that Finnis’s notion of common good
can be used to suppress much political speech which should be expressed. It may seem that this
argument is contorted in that one may question whether free speech requires that everyone must
say what they know is true.

The answer to this is that it is not a question of whether we must say what we know is true.
Rather it is that we must have the right to say what it is true or false in the political arena. The
notion of free speech has less to do with the advancement of knowledge and more to do with the
idea that we simply should be allowed to speak about our political opinions without fear of reprisal.

The nature of a view has little to do with the right to express them. One might say that Finnis’s
basic good of knowledge covers the basic good of political free speech in that it treats free speech
as instrumental for knowledge. This would be acceptable if one thought that the primary function
of free speech is attain the truth. But there are other reasons for making political free speech a
basic good other than to advance the truth.

6 FINNIS, J. Natural Law and Natural Rights. Second Edition. Oxford: Oxford University Press, 2011, p. 318.
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First, it is a good in and of itself. The idea is reflected in the statement “I disapprove of what
you say but I will defend to the death your right to say it”.” One should not be stifled. Second, the
mind must be free from many constraints if human fulfillment is to be achieved, one such restraint
is the curtailment of freedom of expression which damages the openness that so many democracies
depend on. Third, some lawyers talk about the necessity of political free speech as a safety valve
to allow people to let off steam to prevent revolutions in a society. Political free speech allows for
a more healthy exchange of ideas in a democracy in that it allows for different ideas to blend
together more effectively.® Political free speech also prevents against the manipulation of public
opinion by allowing all opinions to be expressed. In this way, it can act as a protection against
different forms of tyranny. The law over the last one hundred years has moved away from the use
of prior restraint in an attempt to allow persons other than those in political power to judge whether
the speech at issue is pernicious and punishable. The idea to allow expression is that those in
political power have historically dishonored and even slaughtered subjects who have tried to speak
against their governments. Finnis’s theory seems to neglect the drift away from the use of prior
restraint in free speech law. Consequently the theory runs the danger of allowing too little political
freedom in the individual and thereby subjects him to an oppressive duty to obey where there
should be none.

IV. FREE SPEECH AS A BASIC GOOD

What needs to be considered is the problem of protecting against rulers like Mao in China, who
allowed free speech to occur, but only in as much as it promoted his own agenda for the common
good. As he says “Our literary art workers must accomplish this task and shift their stand to the
side of the proletariat. In only this way can we have a literature and art that are truly for the workers,
peasants, and soldiers, a truly proletariat art and literature.*®

The inclusion of free speech as a basic good stops the leader from saying one thing and doing
another. People should be free to point out all hypocrisy in their government whenever they
choose. John Stuart Mill believed that the suppression of free speech creates at least two problems
—we lose the truth if such suppressed speech were true and even if the speech is false, it still might
help us to sharpen our position by explaining to the other side what is wrong about the speech that
attacks our own.°

Finnis may not have to look very far from his own work to see that the idea is already implicit
in his own writings. One could argue that Finnis’s theory does not have the idea implicit in his
work: “Political liberty, for example, is a great good, but it is not itself basic, for it by itself does
not fulfill persons but only enables them to pursue various forms of fulfillment.”** This position
does not seem intuitively obvious because without political freedom, very few basic goods could
ever be recognized, let alone achieved. In addition, the idea is not that full political liberty should
be a basic good, but that the right to political free speech should be a basic good.

Finnis discusses the idea of ethical discourse in Plato’s Gorgias. He says that Plato recognized
the importance of the difference between speech-making and discourse, the former aimed at
persuasion and the latter aimed at truth. Finnis states Plato’s conditions for discourse in the Gorgias
in the following way: “The conditions? Knowledge, good will, and frankness: (i) a sound, wide
ranging education (ii) good will towards the other parties to the discourse/discussion, and (iii)
willingness to speak frankly (even when that involves admitting one’s mistakes, self
contradictions, and self refutation) and not to feign agreement.” Finnis endorses Plato’s view of
discourse.?

” MARLIN, R. Propaganda and The Ethics of Persuasion. Broadview Press, 2013, p. 29.

8 EMERSON, T. The System of Freedom of Expression. Random House, 1970, p. 1.

® GEAROM, L. Freedom of Expression and Human Rights. Sussex Academic Press, 2006, p. 107.

10 MILL, J. S. On Liberty. Batoche Books, 2001, p. 49.

' GRISEZ, G., BOYLE, J., FINNIS, J. Nuclear Deterrence, Morality, and Realism. Oxford: Clarendon Press, 1987, p. 278.
12 FINNIS, J. Natural Law and the Ethics of Discourse. American Journal of Jurisprudence, Vol. 43, 1998, p. 54.

https://doi.org/10.33542/S1C2021-2-05 61


https://doi.org/10.33542/SIC2021-2-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 2

The value of the third condition, frankness in discourse, is instructive on the issue of free speech
because without it there cannot be any true discourse. Individuals should not be afraid to speak
their minds about important political events or political topics out of the fear of being punished by
an authority when they are seeking to discover the truth. The inclusion of free speech as basic good
would help to encourage openness in discourse about political matters and help diminish the
tendency of a government to compel its citizens to a blind or coerced obedience. Frankness in
discussion would also encourage governments to be more candid with their citizens about the
rationale behind government actions and laws.

Why should we make free speech a basic good? Other than to counterbalance the generic and
presumptive duty to obey the law, to encourage frankness in discussion, and to encourage the free
flow of information in a society, another good reason is that free speech has already been
recognized as a basic good by many societies. One might think that these recognitions are
instrumental in some way and not substantive. But when we notice language such as the right to
free speech is “the right to hold opinions without interference”,*® we sense that free speech is more
connected with the tolerance of peoples views than on the advancement of knowledge.

Consider the following documents — The First Amendment of the United States Constitution,
The European Convention on Human Rights, The American Declaration of Rights and Duties of
Man, The United Nations Universal Declaration of Human Rights. These documents are designed
to prevent political oppression as well as the suppression of religious and political ideas. The idea
of free speech as a basic good would be consistent with what many authorities in free and open
societies already believe about the value of free speech, that it is indispensable to good living or
what Finnis calls integral human fulfillment.'*

Further, there is no prohibition on adding free speech as a basic good to the other basic goods
in Finnis’s theory because he tells us that the list is open to the addition of other basic goods. There
is no magic in the number seven, and others who have reflected on these matters have produced
slightly different lists, usually longer.™® There is no need for the reader to accept the present list,
just as it stands still less its nomenclature which simply gestures towards categories of human
purpose that are each unified, and nevertheless multifaceted.®

There is no exclusion here in promoting other basic goods. In fact, Finnis seems to be saying
that he would welcome the addition of more basic goods if they were consistent with his theory.
In fact, he and his colleagues have already added an eighth to the earlier list of seven, namely,
marriage. We suggest that political free speech should be made a part of the list.

V. THE COMMON GOOD ANALYSIS

Finnis’s theory of extrinsically unjust laws allows compelling arguments to be made for and
against a duty to obey when there is no direct attack against a basic good. This means that Finnis’s
theory may not be used to have us disobey many statutes that are counterintuitive to us, like the
statute we discuss in this section. The major problem is that Finnis’s common good analysis is so
complicated that we are arguably paralyzed in our ability to understand our moral obligation
beyond our duty to obey existing law: the generic presumptive duty to obey the law. When we are
faced with any extrinsically unjust law, we are usually going to have to obey it because the
common good analysis cannot point us to a duty to obey or not to obey. Finnis’s common good
analysis puts us in kind of a stalemate position and under these circumstances the presumption to
obey the law trumps.

It will serve us well if we remember a distinction in free speech law before we examine the
selected case. The distinction helps us to clarify the nature of political free speech. The distinction

13 The International Covenant on Civil and Political Rights, Article 19.

14 FINNIS, J. What is the Common Good, and Why Does It Concern the Client's Lawyer? South Texas Law Review, Vol. 41,
1999, p.44.

15 CROWE, J. Natural Law and the Nature of Law. Cambridge: Cambridge University Press, 2019, p. 35.

16 FINNIS, J. Natural Law and Natural Rights. Second Edition. Oxford: Oxford University Press, 2011, p. 92.
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is between what is and what is not political free speech.

Political free speech is not commercial speech, which involves the right to say that glass is
perhaps a diamond, but not that a piece of glass is a diamond, to bring about a sale. Political free
speech is not slanderous speech where the law requires that someone tell the truth; for instance, a
person cannot say in a legal allegation against a restaurant that the food he or she just ate at a
restaurant made him or her sick when, in fact, the food did not. Political free speech is not speech
that creates a danger in a private setting, like someone shouting “Fire!” in a crowded theater where
there is no fire.

Political speech is speech that is directed at a legitimate government or its officials. But political
speech is not action, such as causing physical damage to government property as an expression of
a political ideal. We now turn to a consideration of our selected subsequent punishment case to
show the major limitations of Finnis’s theory of extrinsically unjust laws and our moral duty to
obey them.

An early American legal case involved a Congressman in the United States who made some
derogatory remarks about the President of the United States. The Congressman was then
prosecuted successfully by the United States Government under the Act for The Punishment For
Certain Crimes of Seditious Libel from 1798. This act provided that, if any person shall write,
print, utter or publish or shall cause or procure to be written, of printed, uttered, or published, any
false, scandalous and malicious writing or writings against the government of the United States...
such person shall be punished by a fine not exceeding two thousand dollars, and by imprisonment
not exceeding two years.!’

One could argue that the intent of this statute was not only to punish seditious speech after it
was spoken, but also to instill the fear of publication in an author and thereby establish a kind of
prior restraint in the government’s subjects. Our argument focuses on the problem of subsequent
punishment in this case in that the statute is so broad that it will allow just about everything said
that is negative about the President of the United States to be prosecuted including calling him a
“liar”. The point is to suggest that Finnis’s theory of extrinsically unjust laws could potentially be
used to uphold a duty to obey statutes similar to the 1798 Sedition Act or even to justify the statute
itself.

The punishment case is the case of United States v. Matthew Lyon. Born in 1749 in Ireland,
Lyon was apprenticed to a printer and then sailed for America in 1764 as an indentured servant.
During the American Revolutionary War, Lyon served as a colonel. After the signing of
the Declaration of Independence, he joined the Continental Army and served as a second lieutenant
under George Washington. When Vermont declared its independence from New York and became
a state in 1776, Lyon became a member of revolutionary Vermont’s government. After the war,
he settled down with his family and became a prosperous businessman.!8

Lyon won a seat in the U.S. House of Representatives in 1796. He aimed most of his attacks
at President John Adams and wrote a series of public letters that attacked Adams for seeking
power, thirsting for pomp and adulation, demonstrating avarice, and dismissing meritorious men
from office because of their independence of thought. Vermont Federalists charged Lyon with
being criminally guilty of acting in opposition to the President. In October 1798 Lyon was indicted
under the Sedition Act, the first test of this law.®

Lyon acted as his own attorney during the trial. He cross-examined witnesses and pleaded his
own defense. Lyon argued the general Republican position that the seditious libel laws were the
exclusive province of state legislation. He challenged the constitutionality of the Sedition Act on
the grounds that it violated the First Amendment’s protection of freedom of speech. The jury

17 The Sedition Act of 1798 - http://www.let.rug.nl/usa/documents/1786-1800/the-sedition-act-of-1798.php.

18 RACHLIN, R. D. The Sedition Act of 1798 and the East-West Political Divide in Vermont. The Journal of the Vermont
Historical Society, Vol. 78, No. 2, 2010, p. 135.

19 Ibid., p. 138.
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deliberated for an hour before finding Lyon guilty. The judge sentenced him to four months
imprisonment and to further confinement until he had paid the costs of the prosecution and a fine
of 1.000 dollars.

Instead of silencing Lyon, prison made a martyr of him. The people of western Vermont
responded by giving Lyon a landslide victory in his reelection campaign. When Lyon left jail, he
returned to Congress, where, helping to resolve the presidential election of 1800, he cast the tie-
breaking vote for Thomas Jefferson over Aaron Burr. Lyon’s imprisonment had made civil
liberties one of the major campaign issues of the election. His jailing illustrated the extent to which
the Federalists were stifling the right to dissent. Jefferson’s victory gave him some vindication.
Lyon moved to Kentucky and continued to serve in the House until 1811. He died in 1822.2°

We must ask whether we can use Finnis’s theory to justify that Congressman Lyons had a moral
duty to not publish the documents and thereby abide by the 1798 Act because of the generic and
presumptive duty to obey the law. We may conclude that Finnis’s theory could be used to justify
a moral duty to obey the archaic and oppressive legal statute. We can apply Finnis’s theory of our
duty to obey extrinsically unjust laws to the 1798 Act to reveal the limitations of Finnis’s theory.

The Lyons case is useful for our purposes because we can use it to show the working of Finnis’s
theory of extrinsically unjust laws and our duty to obey them. The Lyons case shows how Finnis’s
theory is deficient in its protection of free speech and in its tendency to produce equally good
arguments for and against obedience to extrinsically unjust laws based on a common good
analysis.

One could argue equally well with Finnis’s theory that Congressman Lyons had no moral duty
to obey the 1798 Sedition Act and that Congressman Lyons did have a moral duty to obey this
Act. We can view this as a strange result because the anti-sedition statute from today’s standards
is so radically oppressive of free speech. Let us look more closely at this tendency in Finnis’s
theory. We can do this by seeing how one could make equally plausible arguments for both sides
of the issue. First, how would one argue that Lyons did not have a moral duty to support the 1798
Act based on Finnis’s theory.

The process of evaluating the 1798 Sedition Act and our duty to obey it lies in the double moral
assessment movement. The first movement is the determination that the statute is an extrinsically
unjust law. One could argue that the statute forces us to suppress too much information and thereby
attacks the common good and justice and that the intent and effect of the statute creates an
atmosphere of suppression that is both distributively and commutatively unjust.?* How would we
say that the statute violates the common good because it is deficient in justice?

Finnis tells us that there is no precise yardstick for determining distributive justice, but he does
give to us five assessment components. The most fundamental of these components is need.??
Under this component of distributive justice, a strong argument can be made that a community
needs to know what is happening with their government, especially when times are difficult for a
nation. In an effort to get relevant information about a government, wide discovery should be
granted to the citizenry.

The suppression of free speech does not recognize the need for free information that is critical
for a nation’s need to know. The suppression of free speech does not honor the idea that full access
to citizenry opinion fulfills a nations’ need to be better informed about its policies and political
figures. A nation needs the free flow of information in order to thrive. The free flow of information
should come from both the citizenry and the elected officials of the government from the different
branches of government. A nation that only allows a few people to speak is distributively unjust
when the need for the country to hear everyone speak is necessary to allow ideas to circulate.

20 RACHLIN, R. D. The Sedition Act of 1798 and the East-West Political Divide in Vermont. The Journal of the Vermont
Historical Society, VVol. 78, No. 2, 2010, p. 140.

2L FINNIS, J. Natural Law and Natural Rights. Second Edition. Oxford: Oxford University Press, 2011, p. 166.

2 1bid., p. 174.
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Another way to make this argument is to suggest that the 1798 Act is distributively unjust
because it only attends to one set of needs in the community — the rulers’ needs. Some laws are
made by a ruler and only the ruler stands to gain by those laws. The example is a ruler who took
land for himself under an executive act at the expense of the public who needed the same land for
public housing. This kind of problem with authority was called self-dealing. A good argument can
be made that the 1798 Act was enacted only for the benefit of the existing government so that it
could insulate itself against criticisms in an effort to galvanize political power. Absolute authority
in a ruler also violates the rule of law and distributive justice.

In addition to the 1798 Act’s distributive unjustness, one could argue that the Act is also
commutatively unjust. The whole point of this kind of justice is to bring about a culture in which
the rights and duties among individual parties are respected. Any law that suppresses the free flow
of information may negatively impact individuals because they may not be able to communicate
among themselves about important matters that may affect their lives through the duties and
promises they make to each other.

For instance, assume for a moment that during the time of the 1798 Sedition Act, it was rumored
that the government was about to massively over regulate and tax businesses who make new
contracts, and many businesses resented the potential of more regulation and taxes on their
businesses. The rumors about the government create suspicions and make people fearful about
what they are going to do with one another because they do not what the government is going to
do with any of them next.

Also assume that some of the people in possession of the rumor are journalists and that they do
not want to divulge the full details of the rumor, let alone criticize lawmakers about the new tax
regulations, because the journalists are afraid of being prosecuted under the 1798 Sedition Act due
to the explosive consequences of new taxes on people and businesses. The journalists think that
they have a duty to obey the anti-sedition statute because they believe that even if there was a
chance that the rumored information was wrong, they would be imprisoned.

If it turned out that the rumor were true and the journalists never published it out of their fear
of prosecution, the commutative justice between business people would be affected in that those
who were doing business with one another without knowledge of changes in the tax law might
enter into damaging new contracts that they would not have entered into had they known about
the new taxes and regulations.

The commutative justice between the parties would also be effected because once they found
that information was withheld from them, it would create an atmosphere of distrust and fear. Under
these conditions, people may be less willing to engage with one another because of the uncertainty
created by the government’s lack of directness in dealing with its subjects. The point is that the
right to publish a rumor should not be interfered with by the government not only because freedom
of expression advances knowledge, but also because a political culture is viewed less suspiciously
if citizens believe everything is out in the open, and a citizenry that trusts its government is more
apt to conduct business with each other. Many businesses would be better off, from a commutative
justice standpoint, if they knew that oppressive taxes and regulations were about to be levied
against their businesses as a consequence of them entering into new contracts.

In effect, one could argue that the 1798 Sedition Act is an extrinsically unjust law because it
violates the common good requirements of distributive and commutative justice. It should be noted
that the components of distributive and commutative justice are sufficiently vague to allow one to
make a determination that the statute is not extrinsically unjust. Thus one could argue that the first
phase of the “double moral assessment” could go either way in the determination that an
extrinsically unjust laws exists. If one finds that a law is not unjust, then one would have a duty to
obey the law. In our analysis of the two sidedness of Finnis’s theory, we focus less on the actual
determination that the 1798 Act is extrinsically unjust (the first phase of the double moral
assessment), and more on the second phase of the double assessment movement (the question of
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whether we have a duty to obey an extrinsically unjust law).

We saw earlier that once it is established that an extrinsically unjust laws exists, it becomes
necessary to do the defeasibility analysis because the mere existence of an extrinsically unjust law
(unlike an intrinsically unjust law) is not enough to justify an act of non-compliance. Thus after
we apply the first phase of the “double moral assessment movement”, we must apply the second
phase — the generic and presumptive duty to obey and its defeasibility. This entails an examination
of whether the presumption to follow a law is itself unjust based on a common good analysis.

It is here, in the application of the defeasibilty analysis that we see that the duty to obey
argument cannot be determined because it is not clear if the generic and presumptive duty to obey
the law is outweighed by the common good analysis. We can see this problem by arguing for and
against a duty to obey the 1798 Act.

First, did Lyons have a generic and presumptive duty to obey the 1798 Sedition Act? The 1798
Sedition Act is an extrinsically unjust law and the presumption to obey it is defeasible if certain
conditions exist. Finnis does not say if all or only one factor needs to be present to determine
defeasibility, but he does emphasize that the tendency to create instability in a society is a
significant reason to obey an extrinsically unjust law.?

One could argue that the 1798 Sedition Act demands our compliance because it enhances
communal coordination and collaboration by preventing the political and criminal chaos that may
potentially result from an act of disobedience. Thus, a person might say that the risk of civil
insurrection is too high if a person disobeys the Act. A person simply cannot disobey a law if it
means that the entire society will collapse when no basic good is at stake. But can we argue just
as effectively, using Finnis’s theory, that we do not have a moral duty to obey the 1798 Sedition
Act? How could Finnis argue that we have a moral duty not to obey the 1798 Sedition Act?

The elements that go into the duty to obey analysis and its defeasibility are more than just the
cost of civil insurrection. The generic and presumptive duty to obey may be defeasible as long as
we disobey the law under certain conditions. One of these conditions is that the act of disobedience
must be done for “symbolic purposes”. In Lyons’s case there is no evidence that the printing was
made for anything but symbolic purposes.

The act must not be done to inspire a corrupting example. There is no doubt that, in Lyons’s
case, it is not unreasonable to assume that many corrupting examples were made by the
publication, but there is no empirical evidence of this fact. Lyons’s publication was made at the
time of the founding of a new society, and the potential for political chaos in these situations is
quite high. Rebels are found more frequently when the conditions for rebellion are ripe or have
just recently passed, but as history revealed, the society functioned fine after Lyons’publication.
No one ever presented evidence that Lyons’s material created any sort of destructive political
consequences.

Finnis claims that further condition for defeasibility is that an act cannot be committed that
would bring chaos or destruction to a society.?* It is not clear by this test whether the society would
have melted down after Lyons’s publication. Lyons’s attacks on the President were not, after all,
calling on people to overthrow their government. In other words, it is hard to believe, based on the
nature of Lyons’s attacks on the President, that the society would melt down. Lyons’s attacks were
more innocuous than anything else. In fact, the prosecution, one might argue, was politically
motivated to shut down Lyons, and as such, they were just looking for some bogus way of sending
Lyons to jail to silence him so the President’s cronies, including the prosecutor, could keep their
jobs and salaries at the expense of the taxpayers.

2 FINNIS, J. Aquinas: Moral, Political and Legal Theory. Oxford: Oxford University Press, 1998, p. 275.
24 FINNIS, J. Natural Law and Natural Rights. Second Edition. Oxford: Oxford University Press, 2011, p. 462.
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VI. CONCLUSION

Good arguments can be made both that we do and that we do not have a duty to obey the 1798
Act. One explanation of this two-sidedness is that the analysis leaves us with a problem in deciding
which of the factors we should apply in a given case. Finnis does not give us any direction on the
number or the weight of the factors to be used in specific situations. This vagueness has a tendency
to create subjective results when we are trying to obey an extrinsically unjust law.

In the case of the 1798 Sedition Act, all of the defeasibility elements, with perhaps the exception
of the corrupting example, may be enough for us to say that what Lyons did was enough to allow
him to divest his moral duty to obey the unjust law. The point here is that Finnis needs to be clearer
on the application of the defeasibility elements and the common good analysis. His theory hardly
assists someone who is faced with trying to decide whether to obey or disobey an archaic and
exploitative law that suppresses much political free speech. The lack of a convincing result on
either side means that the presumptive duty to obey will win out and thus for the majority of
extrinsically unjust laws we will have a duty to obey them.

The issue may be summed up as the free political speech problem for Finnis, that is, that our
right to free political speech may be suppressed too severely by Finnis’s doctrine of the generic
and presumptive duty to obey the law. To prevent against this tendency in his theory, free speech
should be made a basic good.
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ABSTRAKT

Clanek potvrzuje hypotézu, e velkd vétsina zmén v daiovépravnich piedpisech v Ceské
republice majicich slouzit k preklenuti ekonomické krize zpiisobené pandemii covid-19 a snizeni
Jjejich negativnich dopadit spada do kategorie politicum. To plati zejména pro danové pravo
hmotné, typicky pro zruSeni dané z nabyti nemovitych véci a superhrubé mzdy. Zmeny, az na
vyjimky, nemaji s krizi ¢i s nemoci nic spolecného a covid-19 je v ceském prostredi zneuzivan k
prosazeni politickych zaméri. Je evidentni, Ze mnohé novelizace (typicky zruSeni transferové
dané a superhrubé mzdy) mohly byt provedeny davno pred pandemii.

ABSTRACT

The article confirms the hypothesis that the vast majority of changes in tax legislation in the
Czech Republic, which are intended to overcome the economic crisis caused by the covid-19
pandemic and reduce its negative effects, fall into the category of politicum. This is especially
true for substantive tax law, typically the abolition of the tax on acquisition of immovable
property and the super-gross wage. With few exceptions, the changes have nothing to do with
the crisis or the disease, and covid-19 is being used to push political agendas. It is obvious that
many of the amendments (typically the abolition of transfer tax and super-gross wage) could
have been made long before the pandemic.

I. UVOD

Koronavirus SARS-CoV-2 zptisobujici onemocnéni covid-19 znamena pro lidstvo Cetné
zmény, pfedevSim negativniho rdzu. Ty jsou patrné ve vSech oblastech naseho chovani a
jednani, zasadné se promitaji do ekonomiky i do prava. Pravé danové pravo je obvykle prvnim
pravnim odvétvim, které je novelizovano v souvislosti s nepfiznivym ¢&i jakymkoliv
nestandardnim vyvojem ekonomiky.® Velmi pravdépodobng, nejen v Ceské republice, jsme
vSak svédky toho, ze pod zdminkou pieklenuti ekonomické krize zptisobené pandemii covid-
19 a sniZeni jejich negativnich dopadil jsou provadény ¢etné novelizace daniovépravnich norem,
které nemaji s krizi ¢i s onemocnénim nic, nebo jen velmi malo spole¢ného. V nékterych
ptipadech je pandemie zneuZivana k prosazeni politickych zamért s cilem prilakat volice. Na§

*  Pfispévek je vystupem grantového projektu ¢. MUNI/A/1511/2020 ,Reformy majetkovych dani“ financovaného
Masarykovu univerzitou.

1 doc. JUDr. Ing. Ph.D., Masarykova univerzita, Pravnick4 fakulta, Brno, Ceska republika
Masaryk University, Faculty of Law, Brno, Czech Republic.

2 Mgr., Masarykova univerzita, Ekonomicko-spravni fakulta, Brno, Ceska republika
Masaryk University, Faculty of Economics and Administration, Brno, Czech Republic.

3 ETEL, L.: System podatkowy (zarys wyktadu). Sedlce: WSFiZ, 2002, s. 47. BRZEZINSKI, B.: Zasady tworzenia prawa
finansowego (proba sformulowania). In: Panstwo i Prawo, ro¢. 41, 1986, €. 5, s. 66-76. BABCAK, V.: Dane a datiové
pravo na Slovensku. Bratislava: Epos, 2008. NYKIEL, W. — SEK, M.: Standards, Trends and Challenges of National Tax
Legislation. In: NYKIEL, W. — SEK, M. (eds.): Tax Legislation. Standards, Trends and Challenges. Warszawa: Wolters
Kluwer, 2015, s. 191-206.
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piispévek si klade za cil rozhodnout, které zmény v daiovych zakonech v Ceské republice jsou
skute¢né moznym feSenim negativnich konsekvenci spojenych s koronavirem SARS-CoV-2
zpusobujicim onemocnéni covid-19 a které se nesou Cisté v roving politické. Pti vyuziti nasich
praktickych znalosti a zkusenosti budeme pracovat s hypotézou, ze vétSina zmén spada praveé
do kategorie politicum.

Pro dosazeni cile je potiebné vyhledat veskeré novelizace daiovépravnich ptedpist piijatych
Vv obdobi kalendarnich let 2020 a 2021, u kterych je jakymkoliv zpisobem naznaceno (v
diivodové zpravé ¢i v ramci projednavani zékona v Parlamentu), Ze novelizace je nezbytna
k feSeni pandemie covid-19 a jejich ekonomickych nasledku. Tyto piedpisy pak jsou kriticky
analyzovany, pfi¢emz pozornost je vénovana také historickému vyvoji odbornych a politickych
debat. Na zakladé syntézy ziskanych poznatkl je pak mozné ucinit zavéry, zda je dand zména
zpusobila k feSeni negativnich konsekvenci spojenych s covid-19, nebo sleduje pouze politické
cile, a potvrdit, nebo vyvratit stanovenou hypotézu.

Je tfeba konstatovat, ze odborna védecka literatura k danému tématu v podstaté neexistuje.
Vsechny ¢lanky v odbornych ¢asopisech jsou toliko strucné a pouze popisuji piijaté zmény bez
ambici je hloubé&ji analyzovat, ptipadné z nich dovozovat ptevazujici politicky ¢i ekonomicky
z4jem na feSeni pandemie. Z tohoto ditvodu vnimame néas vyzkum jako inovativni a vétime, ze
jeho zavéry nezapadnou a budou vyuzité jak v teoretickopravnim badani, tak v legislativni
praxi.

1. REFORMY DANOVEHO PRAVA HMOTNEHO

V oblasti datiového prava hmotného doSlo v poslednim roce k nékolika podstatnym
zmé&nam, které byly politickymi aktéry zavedeny v reakci na pandemii koronaviru SARS-CoV-
2, s cilem eliminovat jeji ekonomické nasledky. Nejcastéji jsou pfitom zmiflovany zruseni dané
Z nabyti nemovitych véci a zruseni superhrubé mzdy jako zakladu dané z prijmi fyzickych osob
ze zavislé ¢innosti. Vedle toho je tfeba zminit rovnéz snizeni nékterych sazeb silni¢ni dané,
osvobozeni od cla a DPH u dovozu zbozi, které¢ je nezbytné k boji proti nasledkiim rozsifeni
onemocnéni covid-19, nebo zvySeni nezdanitelné ¢asti dan€ z pfijmi v piipadé dart.

1. ZruSeni dané z nabyti nemovitych véci

Dan z tuplatnych transfer nemovitych véci je tradicni pfimou dani, ktera je pod riznymi
nazvy soucasti mnoha danovych systémil po celém svété. Mizeme se setkat s dani z prevodu
nemovitosti, dani z nabyti nemovitosti, registratni dani, dani z nemovitostnich transakci, dani
z prodeje atd. Zejména v anglosaské oblasti se vybira kolkovné.* Podle Bahla je kolkovné
poplatkem za certifikaci dokument, ale také pievzalo roli dané z obratu u nékterych transakci.’
V zemich stfedni a vychodni Evropy je patrny trend rusit majetkové transferové dané, zejména
dafi z dédictvi a dafi z darovani (napf. Slovensko v roce 2004, Ceska republika v roce 2014).
Byly také zruSeny dané z Uplatného pfevodu majetku, napt. v Estonsku, v Rumunsku, v Litvé
a na Slovensku.® V Ceské republice byla dafi z nabyti nemovitého majetku zrusena 26. zaii

4 RADVAN, M. - PAPAVASILEVSKA, S.: Abolition of Tax on Acquisition of Immovable Property: A Tool to Suppress
the Negative Consequences of Covid-19 or a Politicum? In: Public Governance, Administration and Finances Law Review,
rog. 5,2020, ¢. 2, s. 45-57, s. 48.

5 BAHL, R.: Property Transfer Tax and Stamp Duty (ISP Working Paper 04-27). Atlanta: Georgia State University, 2004,
s. 1. https://icepp.gsu.edu/files/2015/03/ispwp0427.pdf.

6 RADVAN, M.: Transfer Taxes and Municipal User Fees/Charges (prezentace na workshopu). In: Market Value-Based
Taxation of Real Property: Lessons from International Experience. Ljubljana, 2017. MCCLUSKEY W. J. - PLIMMER, F.
—FRANZSEN, R.: Introduction and Obsevations. In: RADVAN, M. — FRANZSEN, R. — MCCLUSKEY, W. J. —
PLIMMER, F.: Real Property Taxes and Property Markets in CEE Countries and Central Asia. Maribor: Lex Localis -
Institute for Local Self-Government Maribor, 2021, s. 5. https://doi.org/10.4335/2021.6. 1. BRZESKI, J. — ROMANOVA,
A. — FRANZSEN, R.: The evolution of property taxes in post-Socialist countries in Central and Eastern Europe, African
Tax Institute (Working Paper WP-19-01). Pretoria: University of Pretoria, 2019.
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2020. Jednim z divodii uvedenych v divodové zprave k zakonu bylo prohlaseni, Ze zruseni se
zabyva dopady viru SARS-CoV-2 ve spole¢nosti.’

Tabulka 1: Transferové dané v Clenskych statech EU

Stat Dédicka dain | Darovaci dain | Dan z uplatnych transferi nemovitych
veci
Belgie ano ano ano
Bulharsko ano ano ano
Ceska republika ne ne ne
Dansko ano ano ano
Estonsko ne ne ne
Finsko ano ano ano
Francie ano ano ano
Chorvatsko ano ano ano
Irsko ano ano ano
Italie ano ano ano
Kypr ne ne ano
Litva ne ne ne
LotySsko ne ne ano
Lucembursko ano ano ano
Mad’arsko ano ano ano
Malta ne ne ano
Némecko ano ano ano
Nizozemi ano ano ano
Polsko ano ano ano
Portugalsko ne ne ano
Rakousko ne ne ano
Rumunsko ano ne ne
Recko ano ano ano
Slovensko ne ne ne
Slovinsko ano ano ano
Svédsko ne ne ano
Spanélsko ano ano ano

Zdroj: Kompilace autorti na zakladé Taxes in Europe Database®

Dan z uplatnych transferi nemovitych véci plati vétSinou nabyvatel (obvykle kupujici),
nicméné poplatnikem miZe byt také prodavajici, nebo oba soucasné. V Némecku a v Bulharsku
si smluvni strany mohou stanovit osobu dafového poplatnika ve smlouvée. Bulharska regulace
zajist'uje, ze kupujici zaplati daii jako ru¢itel.® V Ceské republice byla daii z nabyti nemovitych
véci transformovana z diivéjsi dané z prevodu nemovitosti. Tuto dan platil prodavajici, zatimco
kupujici byl rucitelem. Po pfijeti dan€¢ z nabyti nemovitych véci u¢inné od 1. ledna 2014
Senatem Parlamentu CR byl poplatnikem piekvapivé a na rozdil od vladniho navrhu zakona
stale prodavajici, 1 kdyZ ndzev dan& obsahoval slovo ,,nabyti“ a pfedmét byl definovan jako

7 POSLANECKA SNEMOVNA PARLAMENTU CR: Snémovni tisk 866/0: Navrh zakona véetné divodové zpravy. Praha:
Poslanecka snémovna Parlamentu CR, 2020, s. 9. www.psp.cz/sqw/text/tiskt.sqw?0=8&CT=866&CT1=0.

8 EVROPSKA KOMISE: Taxes in Europe Database. Brussels: European  Commission,  2020.
https://ec.europa.eu/taxation_customs/tedb/taxSearch.html.

® EVROPSKA KOMISE: Taxes in Europe Database. Brussels: European  Commission,  2020.
https://ec.europa.eu/taxation_customs/tedb/taxSearch.html.
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nabyti nemovité véci. Pro smluvni strany to bylo matouci. Az od 1. listopadu 2016 se
poplatnikem stal kupujici. Do pfedmétu zdanéni v Ceské republice nikdy nespadaly pievody
obchodnich spolec¢nosti (véetné nemovitého majetku); toto pravidlo bylo velmi ¢asto pouzivano
k vyhybani se dannovym povinnostem.

U dani z tplatnych transferti nemovitych véci se pouziva zéklad dané ad valorem. Hodnota
mize byt stanovena smluvnimi stranami, statem, nezavislym odbornikem nebo porovnanim
nékolika piistupti. Vétsinou je mozné odeéist naklady spojené s pofizenim nemovitosti.'® To
platilo také pro Ceskou republiku, kde byla zikladem dan& z nabyti nemovitych véci nabyvaci
hodnota sniZzena o uznatelny vydaj. Primarné byla nabyvaci hodnotou sjednané cena (kupni
cena), pokud byla vys$i nez srovnavaci daniova hodnota. Srovnavaci danova hodnota byla
fiktivni ¢astka odpovidajici tfem Ctvrtinam smérné hodnoty, nebo zjisténé ceny. Volba mezi
smérnou hodnotou a zjisténou cenou byla na poplatnikovi. Ten mohl bud’ za pomoci provadéci
vyhlasky sam vypocitat smérnou hodnotu, nebo vyuzit cenu zjiSténou znalcem. Sazby dani
z uplatnych transferd nemovitych véci mohou byt linearni nebo progresivni. Muze existovat
jedna sazba pro vSechny typy pievodil nebo riizné sazby v zavislosti na druhu majetku, vztazich
mezi smluvnimi stranami nebo pravnim postaveni dafiového poplatnika.** V Ceské republice
byla sazba dané linearni ve vysi 4 %.

Dan¢ z uplatnych transferi nemovitych véci jsou velmi nepopularni. Nepochybné zvysuji
transakéni naklady® a ty nasledné snizuji mobilitu na trhu prace. Pievody majetku jsou
zdanovany n¢kolikanasobné: z veskerych pfijmi, véetné bankovnich uroki a ptijmt z prodeje
nemovitych véci (pokud nejsou splnény Casové testy), by méla byt zaplacena dai z piijmi
(fyzickych nebo pravnickych osob). Cena nemovité véci zvysuje dan z piidané hodnoty, pokud
se neuplatni osvobozeni od DPH. Pii koupi nemovité véci je nutné zaplatit dant za uplatny
transfer nemovité véci. I kdyz tuto dan plati prodejce, je zohlednéna v prodejni cené, ktera je
vys$§i, protoze zahrnuje transferovou dan. Nakonec se kazdy rok vybira opakujici se dan
z nemovitych véci.'® Protoze zékladem dané je obvykle trzni hodnota nebo se pii stanoveni
zakladu dang obvykle trzni hodnota alesponi bere v ivahu, nékteti danovi poplatnici se snazi
minimalizovat transferovou dan podhodnocovéni ceny ve smlouvach, ¢imz je deformovéan trh
S nemovitymi vécmi. Dal$im zplisobem, jak se vyhnout zdanéni, je pouziti jinych pravnich aktt,
které nejsou predmétem zdanéni. Typicky se jedna o dédictvi nebo dary. V Ceské republice se
velmi ¢asto aktiva s vy$$i hodnotou investuji do ucelovych obchodnich spolecnosti (stavaji se
komer¢nimi aktivy) a prodava se samotna spolecnost nebo podily v ni. Uvedeny postup je
legélni, pfi¢emz pii takovém prodeji se dail neplati. Také prevody podili bytovych druzZstev
nepodléhaji dani, 1 kdyz podil souvisi s bytem. Dalo by se v této souvislosti namitnout, pro¢
jsou ptevody nemovitych véci zdanény, zatimco transakce s movitym majetkem dani
nepodléhaji. Podle naseho nazoru je odpovéd v efektivit¢ danové spravy: bylo by obtizné
odhalit pfevody mnoha movitych véci a bylo by obtiZzné stanovit jejich hodnotu (tj. zéklad
dang). V piipad€ movitych véci by bylo snadné vyhnout se zdanéni, zatimco administrativni
naklady by byly pfili§ vysoké.

10 RADVAN, M. - PAPAVASILEVSKA, S.: Abolition of Tax on Acquisition of Immovable Property: A Tool to Suppress
the Negative Consequences of Covid-19 or a Politicum? In: Public Governance, Administration and Finances Law Review,
rog. 5,2020, ¢. 2, s. 45-57, s. 49.

11 RADVAN, M. — PAPAVASILEVSKA, S.: Abolition of Tax on Acquisition of Immovable Property: A Tool to Suppress
the Negative Consequences of Covid-19 or a Politicum? In: Public Governance, Administration and Finances Law Review,
rog. 5,2020, &. 2, s. 45-57, s. 49-50.

12 GAYER, C. — MOURRE, G.: Property Taxation and Enhanced Tax Administration in Challenging Times (Economic
Papers 463). Brussels: European Commission, 2012, s. 33. https://doi.org/10.2765/27310.

13 BAHL, R.: Property Transfer Tax and Stamp Duty (ISP Working Paper 04-27). Atlanta: Georgia State University, 2004,
s. 39-40. https://icepp.gsu.edu/files/2015/03/ispwp0427.pdf. FRANZSEN, R. - MCCLUSKEY, W.: Property Tax in Africa
— Status, Challenges, and Prospects. Cambridge: Lincoln Institute of Land Policy, 2017, s. 45.
www.lincolninst.edu/sites/default/files/pubfiles/property-tax-in-africa-full_0.pdf. BAHL, R.: Property Tax Reform in
Developing and  Transition  Countries  (Working  Paper).  Washington: ~ USAID, 2009, s. 22.
https://pdf.usaid.gov/pdf_docs/Pnadw480.pdf.
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Jak je patrné z vySe uvedeného textu, dan z uplatnych transferG nemovitych véci neni
dokonalou dani a mnoho danovych poplatnikii povazuje tuto dain za nespravedlivou nebo
dokonce za protiustavni. Také Nejvyssi spravni soud predlozil Ustavnimu soudu navrh na
vysloveni protiustavnosti transferové dané.** |Diivody pro nelegitimitu a neracionalitu NSS
spatruje v nekolika smérech. Predevsim jde podle NSS o dan diskriminacni, nebot je touto dani
majetkového typu zatizen pouze jeden z pripadii prevodu majetku.* Dale Nejvyssi spravni soud
uvadi, ze ,,Dan z prevodu nemovitosti ... zcela bezdiivodne a neprimérené omezuje svobodu
obyvatel, nebot vyvolava omezeni mobility pracovni sily, omezeni podnikani, zhorseni socialni
situace obyvatelstva atd.“. Soud konstatuje také fakt, Ze pievod ¢lenskych prav k bytu zadné
dani nepodléhd a ze transferova dan ve spojeni s dichodovou dani znamena dvoji zdanéni
stejného ptijmu. Podle soudu se jedna o dan ,,asocialni, demotivacni, nerovnou z hlediska
viastnictvi k riiznym druhiim majetku, omezujici flexibilitu na trhu s nemovitostmi a v dusledku
brzdici i flexibilitu trhu prdace, a ve svych dusledcich negativné zasahujici i do rodinného
Zivota®“. Ustavni soud vak navrhu nevyhovél, kdyZz mj. konstatoval, Ze ,,Posuzovat
protiustavnost dani z hlediska tri zakladnich funkci dani a danového systému, a to funkce
alokacni, distribucni a stabilizacni (-) nalezi do kompetence demokraticky zvoleného
zdkonoddrce. ... Ustavnimu soudu prislusi jen prezkoumdvat, zda dand dariova opatieni
nezasahuji do ustavné garantovaného majetkového substratu vlastnika, resp. zda je nelze
povazovat za bezdiivodné se pricici principu rovnosti, tj. za svévolné. ... Ustavni soud nebude
svym usudkem o vhodnosti verejnych politik nahrazovat usudek demokraticky zvoleného
zakonodarce, ktery md ve sfére verejnych politik Siroké mozZnosti uvdzeni, a také za pripadny
neuspéch zvoleného reseni nese politickou odpovédnost. Jinymi slovy, zakonodarce miize v
dariové oblasti cinit i neraciondlni kroky, coz ovsem jesté neni ditvod k zasahu Ustavniho soudu.
Ten zasahne az tehdy, dojde-li k omezeni viastnického prava v intenzité tzv. rdousictho efektu,
anebo dojde-li k poruseni principu rovnosti, v jeho akcesorické (zde v ndvaznosti na dalsi
zdkladni prava) nebo neakcesorické podobé.“*> Podle Ustavniho soudu je na statu, aby
definoval danovou politiku a pfijal regulaci danového prava, tj. rozhodnuti o uvaleni dan¢ je
politicum. Ulohou Ustavniho soudu v dafiové oblasti je pouze chranit vlastnické pravo a
zasahnout v pfipad€ poruseni zadsady rovnosti. Na Gstavni trovni neni misto, kde by bylo mozné
odpovédet, zda je dan z pievodu nemovitosti dobra nebo Spatna, spravedliva nebo
nespravedliva.

Ceska vlada navrhla zruSeni dané z nabyti nemovitych véci na jafe 2020 a zakon byl
schvalen s u¢innosti od 26. zafi 2020. Primarnim argumentem pfitom bylo zjednoduSeni a
zptehlednéni danového systému. Az néasledné je zminiovana pandemie zptisobena §ifenim viru
SARS-CoV-2, nicméné jen velmi obecné. Mezi dal§i divody zruSeni vlada uvadi sniZeni
motivace pro zakladani ucelovych obchodnich korporaci vlastnicich nemovité véci a pro
ucelové ptevody podilll v nich, rast investic do nemovitych véci z diivodu sniZeni pofizovacich
nékladd a snizeni administrativni naroénosti pro poplatniky i na strané statu.'® Navrh zakona
predpokladal retroaktivni G¢inky zruSeni dan¢ stanovenim rozhodného data na 31. bfezen 2020:
pokud lhiita pro podani dafiového ptiznani uplyne od 31. bfezna 2020, zanika daniova povinnost
vznikla pfede dnem nabyti Gi€innosti zruSovaciho zakona dnem nabyti G¢innosti tohoto zakona.
S ohledem na pravidlo, Ze danové pfiznani se podava nejpozdéji do konce tretiho mésici
nasledujiciho po mésici, v némz byl v katastru nemovitosti proveden vklad, zanikly tak v§echny
danové povinnosti, kdy byl proveden vklad v prosinci 2019 nebo pozdéji. Takovy postup je
mozné nazvat jako superretroaktivita ¢i retroaktivita na druhou. Domnivame se, ze takovy
piistup navic miize vyvolat nerovnost mezi jednotlivymi poplatniky, ktefi nejenze nemohli na

14 Nalez P1. US 29/08 ze dne 21. 4. 2009, body 4-12.

15 Nalez P1. US 29/08 ze dne 21. 4. 2009.

16 POSLANECKA SNEMOVNA PARLAMENTU CR: Snémovni tisk 866/0: Navrh zikona véetné ditvodové zpravy. Praha:
Poslanecka sndmovna Parlamentu CR, 2020, s. 9-10. www.psp.cz/sqw/text/tiskt.sqw?0=8&CT=866&CT1=0.
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konci roku 2019 ptredpokladat zruSeni dané, ale ani nemohli jakkoliv ovlivnit délku spravniho
fizeni po podani navrhu na vklad. Je velmi pravdépodobné, ze nekteti poplatnici podali ndvrh
na vklad jiz napt. v fijnu 2019, ale vklad byl proveden az v prosinci, zatimco jini podali navrh
na vklad pozdé¢;ji v listopadu 2019 a vklad byl proveden neprodlené v tomtéz mésici. Paradoxné
tak na toho, ktery podal nadvrh na vklad diive (tudiz i nabyl vlastnické pravo diive), danova
povinnost dopadat nebude.

Vlada predpokladala, ze vypadek piijma statniho rozpoctu ze zruSené dané z nabyti
nemovitych véci ve vysi cca 14 miliard K¢ ¢astecné vyrovna dil¢imi tpravami dan¢ z ptijmu.
Navrhla tedy prodlouzeni ¢asového testu pro osvobozeni pfijmu z prodeje nemovitych véci
neslouzicich pro bytovou potiebu z péti na deset let s ucinnosti od 1. ledna 2021 a zruseni
nezdanitelné ¢asti zakladu dané z ptijma fyzickych osob v podob¢ urokii z tivérti na bydleni
s ucinnosti od 1. ledna 2022. Zatimco prvni navrh byl schvélen, druhy byl legislativci vyrazné
proménén: nezdanitelnd ¢ast zlistala zachovana, pouze se snizila maximalni castka z 300,000
K¢ na 150,000 K¢ na domacnost ro¢né, s ucinnosti od 1. ledna 2021. Tato zména nema piitom
S ohledem na porovnani skutecné a maximalni ¢astky odecitatelnych urokli pro vétSinu
domécnosti zadny negativni efekt.

2. ZruSeni superhrubé mzdy

Supehruba mzda byla do ¢eského pravniho fadu zavedena s u¢innosti od 1. ledna 2008
zékonem o stabilizaci vefejnych rozpo¢ti!’. Prioritnim cilem tehdejsi vlddy bylo zavedeni
procentni linearni (jednotné) sazby dané z piijmu fyzickych osob ve vysi 15 % na rozdil od
tehdejsi klouzavé progresivni sazby se ¢tyimi stupni (12 az 32 %.). Aby nedoslo ke sniZeni
danového vynosu, ukazalo se jako nezbytné zménit i zptisob stanoveni zakladu dané. V piipadé
dil¢iho zékladu danég z pfijmil ze zavislé Cinnosti bylo schvaleno nesniZovat ptijem pro ucely
vypoctu zakladu dané ze zavislé Cinnosti o pojistné (pojistné na socialni zabezpeceni a
ptispévek na statni politiku zaméstnanosti a pojistné na vetfejné zdravotni pojisténi), které sice
srazi zaméstnavatel, ale které je povinen platit zaméstnanec (ptivodné v thrnu 12,5 %, nové
11 % z hrubé mzdy). Naopak podle nové konstrukce doslo k rozsiteni zakladu dané nejen o
socialni a zdravotni pojistné placené zaméstnancem, ale i zaméstnavatelem (pivodné 35 %,
noveé 34 % a pozdé&ji 33.8 % z hrubé mzdy). Zaklad dané z piijmu fyzickych osob ze zavislé
ginnosti tak od 1. ledna 2008 tvotila v Ceské republice tzv. superhruba mzda.'® Podle naseho
nazoru nelze povazovat takovou konstrukci za spravedlivou, nebot’ de facto znamena, ze je
hrazena dan zdané (za piedpokladu, ze pojistné povazujeme za dan sensu lato).
V celosvétovém kontextu (s vyjimkou Madarska) byla superhrubd mzda slouzici jako dil¢i
zaklad dané z piijmu fyzickych osob ze zavislé ¢innosti ojedin€lé feSeni. Koncept superhrubé
mzdy vedl k nerovnému zdanovani piijmt ze zavislé a ze samostatné Cinnosti a s tim
souvisejicim zastirdnim skute¢ného obsahu smlouvy mezi pracovnikem a subjektem, ktery
praci zadava (k rozsifeni §varcsystému).*®

Ze byl koncept superhrubé mzdy neitastny si uvédomovali snad viichni — ekonomové,
poplatnici dané i politici. PrestoZze takika kazdd nasledujici vlada méla v programovém
prohlaseni zruseni superhrubé mzdy, nikdy k tomu nedoslo. Naopak se v roce 2013 objevila

17" Zé&kon &. 261/2007 Sb., o stabilizaci vefejnych rozpodti.

18 RADVAN, M.: Supehrubsd mzda. In: RADVAN, M. — MRKYVKA, P. a kol.: Diichodové dang. Brno: Masarykova
univerzita, 2016, s. 87-101, s. 87.

19 Podrobnégji napt. LISKA, M.: gvarcsystém. In: RADVAN, M. — MRKYVKA, P. a kol.: Dichodové dan&. Brno:
Masarykova univerzita, 2016, s. 103-126. RADVAN, M. — NECKAR, J.: Taxation of professional team sport athletes in
the Czech Republic. In Public Governance, Administration and Finances Law Review in the European Union and Central
and Eastern Europe, ro¢. 1, 2016, ¢. 1, s. 40-46. RADVAN, M.: Taxation of Business Income in the Czech Republic. In:
Kwartalnik prawa podatkowego, ro¢. 2015, 2017, ¢. 4, s. 21-31. RADVAN, M.: Taxation of Employment Income in the
Czech Republic. In: Kwartalnik prawa podatkowego, ro¢. 2016, 2018, ¢. 1, s. 23-35.
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druhd sazba dan¢ s matoucim nazvem solidarni zvySeni dané ve vysi 7 %. Pfitom se jednalo o
pouhy, avsak oficidln¢ neptfiznany prechod z linearni sazby k sazb¢ progresivni.

Zrusit superhrubou mzdu se podatfilo az na sklonku lofiského roku, a to pozménovacim
navrhem k vladnimu navrhu zdkona, kterym se méni nékteré zakony v oblasti dani.?® Paradoxni
na celé skutecnosti je fakt, ze pozménovaci navrh podal piedseda vlady jako poslanec. Neméame
tak podrobnou diivodovou zpravu a RIA (hodnoceni dopadt regulace), nedoslo k projednani na
urovni Ministerstva financi, s dot¢enymi odbornymi organy pii vnéj$im pripominkovém fizeni,
komisemi Legislativni rady vlady a samotnou Legislativni radou vlady atd. Dil¢im zakladem
dané z ptijmi fyzickych osob ze zavislé Cinnosti se stala hrubd mzda. Sazba dané zlstala
zachovana na 15 % a namisto solidarniho zvySeni dané se objevila druhé sazba dané¢ ve vysi 23
% pro cast zékladu dané piesahujici 48nasobek primérné mzdy (v roce 2021 141,764 K<).
Paradoxné byl prohlasovan i opozi¢ni navrh zvysit zakladni slevu na poplatnika o 3,000 K¢ pro
rok 2021 a o dalsi 3,000 K¢ pro nasledujici roky.

Utad Narodni rozpod&tové rady jiz v listopadu roku 2020 piisel se studii, ve které odhadl, Ze
zruSeni superhrubé mzdy a zavedeni dvou sazeb ve vysi 15 % a 23 % bude znamenat vypadek
vynosu dané az 88 mld. K&,?! pficemz dvé tietiny by chybély statnimu rozpodtu, tietina obcim
a krajim.?? P¥itom do studie nezahrnul zvyseni zakladni slevy na poplatnika; s touto zménou je
presumovan vypadek piesahujici 100 mld. K&. Ubytek piijmt izemnich samospravnych celkt
byl ¢astecné vykompenzovan, kdyz doslo ke zvyseni podilu na vynosu sdilenych dani.

3. Uplatnéni ztraty

Dalsim zménou, ktera byla provedena v reakci na pandemii, je zména zakona o danich
z piijmi, zavedena s u¢innosti k 1. ervenci 2020 v ramci tzv. ,,covidové® novely?. S cilem
zmirnit ekonomické nasledky, s nimiz se podnikatelé potykaji, pfinesla novela moznost
umoieni danové ztraty zpétné ze zisku z minulych dvou let.

Doposud si poplatnici dan¢ z pfijmti mohli dafovou ztratu nebo jeji ¢ast uplatnit jako
polozku od¢itatelnou od zdkladu dané€ pouze v péti zdanovacich obdobich nésledujicich po tom,
kdy byla danova ztrata stanovena. Nové byl vSak tento institut rozSifen o moznost zpétného
uplatnéni danové ztraty (tzv. systém loss carryback) také za dvé zdanovaci obdobi vzniku
danové ztraty piredchéazejici. Rozhodnym dnem pro aplikaci je 30. Cerven 2020: paklize konec
zdaniovaciho obdobi nastane timto dnem pocinaje, je mozné zmény zakona vyuzit. Takto
nastavena koncepce tudiz umoznuje uplatnit zpétné danovou ztratu vzniklou nejen za zdanovaci
obdobi roku 2020, ale také v ptipad¢, je-li zdanovacim obdobim poplatnika hospodaisky rok
trvajici od 1. cervence 2019 do 30. ¢ervna 2020. Zpé&tné uplatnéni daniové ztraty probihd formou
dodatecného danového pfiznani, ve kterém si podnikatel odecte od zékladu dané danovou
ztratu, jez mize dosahnout v souhrnné vysi maximalné 30 mil. K¢ za obé€ zdanovaci obdobi.

V této souvislosti je ovSem nutné mit na paméti, Ze daflova ztrata a moznost jejiho uplatnéni
jako polozky odcitatelné od zakladu dané s sebou vzdy pifinasi 1 jistou formu zatéze do pravni
sféry poplatnika. V daném ptipadé totiz obecna tiiletd prekluzivni lhlta ustupuje specialni
pravni Uprave, podle které lhlita pro stanoveni dané za ztratoveé zdafovaci obdobi, stejné jako
za vSechny dal$i obdobi, ve kterych je mozné daniovou ztratu uplatnit, uplyne pro vSechny
obdobi soucasné, a to az se lhiitou pro stanoveni dan¢ svéd¢ici poslednimu obdobi, za které
bylo mozné vzniklou ztratu uplatnit. Tato lhita bude platit i pro dvé zdanovaci obdobi
ptedchézejici tomu, kdy dafiova ztrata vznikla, ovSem pouze za pfedpokladu, Ze v rdmci nich

20 pOSLANECKA SNEMOVNA PARLAMENTU CR: Snémovni tisk 910/0. Praha: Poslanecka snémovna Parlamentu CR,

2020.

Ministerstvo financi CR odhaduje vypadek ve vysi 79.6 mld. K&.

2 HLAVACEK, M. — PAVEL, J.: Fiskélni naklady pandemie Covid-19 v Ceské republice. Praha: Utad Narodni rozpo&tové
rady, 2020. https://unrr.cz/wp-content/uploads/2020/04/Informa%C4%8Dn%C3%AD-studie-Fisk%C3%A1In%C3%AD-
n%C3%Alklady-pandemie-Covid-19-v-%C4%8Cesk%C3%A9-republice.pdf.

2 Zakon ¢. 299/2020 Sb.
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bude moznost zpétného uplatnéni skutecné vyuzita. Z uvedeného tudiz vyplyva, ze pro budouci
zdaniovaci obdobi, jez nastanou po obdobi ztratovém, je zakon ve vztahu k prodlouzeni lhity
pro stanoveni dan¢ koncipovan tak, ze postaCuje potencialita uplatnéni danové ztraty v péti
nasledujicich zdanovacich obdobich. Naopak pro ucely zpétného uplatnéni danové ztraty dojde
k prodlouzeni lhity pro stanoveni dané za tyto obdobi jen v piipadé faktické realizace této
moznosti.

Specifickou formu feSeni shora uvedeného mize pro danové subjekty predstavovat novy
institut zavedeny taktéz v rdmci novely dané z pfijmt G¢inné od 1. ¢ervence 2020. Ten dava
poplatnikovi moznost vzdat se prava na uplatnéni danové ztraty pro zdanovaci obdobi
nasledujici po obdobi, za které se tato danova ztrata stanovi, a to prostfednictvim oznameni
adresovaného spravci dané. Pro oznameni zédkon nestanovuje zadné specidlni nalezitosti ani
formu, pijde tedy o bézné podani spliujici obecné nalezitosti podle daiiového fadu, kdy z néj
musi byt zfejmé, kdo jej €ini, ¢eho se tyka a co se navrhuje. Oznameni o vzdani se prava na
uplatnéni danové ztraty se podava ve lhiité pro podani daiiového pfiznani za obdobi, ve kterém
je tato ztrata stanovena, pfiemz jeji navraceni V predesly stav neni mozné. Pro podnikatele je
dilezita skutecnost, ze vzdani se prava na uplatnéni danové ztraty nelze vzit zpét. Stézejni
benefit tohoto kroku spociva ve vyrazném zkraceni lhity pro stanoveni dang, v némz mohou
byt provadény kontrolni postupy ze strany spravce dang, kterd se v takovém piipadé opétovné
zkracuje na standardni tfi roky. Toto rozhodnuti nema vliv pouze na prekluzivni lhiitu za
obdobi, ve kterém je ztrata vymeéfena, ale taktéz na roky pfedchazejici, za které byla zpétné
dafiova ztrata uplatnéna.?* Vzhledem ktomu, Ze i tato zdafovaci obdobi se fidi lhtitou
,vychoziho* ztratového zdaniovaciho obdobi, shodn¢ taktéz pro tyto se prekluzivni lhita pro
stanoveni dan¢ zna¢n¢ zkrati.

Institut zpétného uplatnéni danové ztraty ovsem doznal v rdmci tzv. ,,covidové novely jesté
jedné zmény, kterd je ale, na rozdil od vySe uvedeného, Casové omezené¢ho charakteru.
Poplatnikiim totiz byla ddna moznost jiz v prubéhu roku 2020 uplatnit danovou ztratu, jejiz
vznik za tento rok v danou chvili ,,pouze* o¢ekavali, zpétné jako polozku snizujici zéklad dang,
a to za jedno bezprostfedné ptedchazejici zdafiovaci obdobi. Vyuziti této moznosti ovSem pro
podnikatele nebylo bez rizika: museli totiZ v pfipadé nadhodnoceného odhadu zpétné uplatnéné
ocekavaneé ztraty nasledné€ nejen opétovné uhradit dan, ale taktéz souvisejici urok z prodleni.

Co se fiskalnich nakladi tohoto opatfeni tyce, divodova zprava k zédkonu, jimz byl zménén
zéakon o danich z ptijmu, uvadi, Ze se predpoklada negativni dopad na pfijmové strané vetejnych
rozpoctl vroce 2020 ve vysi 31 mld. K& a vroce 2021 ve vysi dalSich 12 mld. K¢.
Z dlouhodobého hlediska by ovSem fiskalni efekt mél byt prakticky nulovy, protoZe vypadek
inkasa za roky 2020 a 2021 by se mél projevit naristem piijmovych dani v dalsich letech, ve
kterych by si podle ptivodni tipravy danové subjekty teprve zacaly danovou ztratu vzniklou
v dobé pandemie uplatiiovat.?

4. SniZeni nékterych sazeb silni¢ni dané

Silni¢ni dan patii mezi tradi¢ni piimé majetkové dang. Jeji nazev je pon€kud zavadéjici: na
rozdil od vSech ostatnich dani se v jejim ndzvu neobjevuje pfedmét dan€. Spravny nazev by
tedy mél znit dan z motorovych vozidel. Sazby dan¢ jsou fixni s ohledem na zdvihovy objem
motoru (osobni vozidla) nebo na kombinaci hmotnosti a poctu naprav (ndkladni a dalsi
automobily). Nejvyssi sazby nebyly od roku 1993 nikdy zvySovany, bez ohledu na inflaci. Aby
vSak vlada podpofila dopravce postizené pandemii, rozhodla o sniZeni sazeb silni¢ni dané pro

2 VELFOVA, M.: Zpétné uplatnéni dafiové ztrity aneb 6 otazek a odpovédi k jeji aplikaci. Praha: Deloitte, 2021.
https://www.dreport.cz/blog/zpetne-uplatneni-danove-ztraty-aneb-6-otazek-a-odpovedi-k-jeji-aplikaci/.

% POSLANECKA SNEMOVNA PARLAMENTU CR: Snémovni tisk 874/0: V1adni navrh zékona, kterym se méni n&které
danové zakony v souvislosti s vyskytem koronaviru SARS-CoV-2 véetné ditvodové zpravy. Praha: Poslanecka snémovna
Parlamentu CR, 2020, s. 32. https://public.psp.cz/sqw/text/tiskt.sqw?0=8&CT=874&CT1=0.
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vozidla s maximdlni povolenou hmotnosti vyssi nez 3.5 tuny, a to v priméru o 25 %. I nadéle
jsou respektovana pravidla o minimalnich sazbach dan¢ podle smérnice o eurovinété a také
pravidlo, ze nédkladni automobil s vy$sim po¢tem néprav a vyssi hmotnosti ma vyssi sazbu dané
nez nakladni automobil s niz§im poctem néprav a niz§i hmotnosti. Sazba silni¢ni dané se snizila
zpétné s ucinky od pocatku roku 2020. Snizenim sazeb klesl vynos Statniho fondu dopravni
infrastruktury o cca 1 mld. K¢.

5. Osvobozeni vybranych vyrobkii od cla a DPH u dovozu

Do daiovych povinnosti ¢eskych subjektti se v dobé pandemie promitlo i rozhodnuti ptijaté
na poli Evropské unie, na zaklad¢ kterého je od cla a DPH osvobozen dovoz zbozi, jez je
nezbytné k boji proti nasledkiim rozSifeni onemocnéni covid-19. Aktualné byla platnost
rozhodnuti prodlouzena az do 31. prosince 2021. Osvobozeni tohoto charakteru se ovSem
vztahuje pouze na statni subjekty, organizace charitativniho a dobro¢inného razu a zachranné
jednotky. Opatfeni sméiuje implicitné k finanéni pomoci tém subjektim, které jsou
V nadstandardni mife odkazany pfi feSeni pandemie na dovoz souvisejiciho zbozi ze tfetich
zemi.

6. ZvySeni nezdanitelné ¢asti dané z prijmi v pripadé dari

Posledni zménou v oblasti daitiového prava hmotného, ktera je diisledkem pandemie, je zvySeni
maximalniho procenta, které Ize odecist ze zakladu dané z pfijmu, pokud poplatnik poskytne
dobro€inny dar. V ptipadé¢ fyzickych osob 1 pravnickych osob se procento zvySuje na 30 % (z
15 % u fyzickych a 10 % u pravnickych osob). Obdobné jako u jinych hmotnépravnich
datlovych opatfeni je zména retroaktivni a plati pouze pro zdanovaci obdobi 2020 a 2021.
Zakonodarci nepredpokladaji zadny dopad zmény do vetejnych fonda.

I11. REFORMY DANOVEHO PRAVA PROCESNIHO

Doba pandemie ptinesla do Ceského pravniho prostiedi taktéz mnoho zmén v oblasti
danového prava procesniho, jez byly zavedeny piedevSim s cilem kratkodobé tlevy c¢i
rozvolnéni danovych povinnosti. Ackoliv nékteré z nich byly provedeny formou zakona,
v oblasti danového prava procesniho v dobé pandemie vyrazné dominuje institut, k jehoz
vyuziti dfive dochdzelo spiSe sporadicky, a to hromadné prominuti dané nebo piislusenstvi dané
podle § 260 danového fadu. Prostfednictvim tohoto néstroje ministryné financi opakované
prominula pfisluSenstvi dani, ¢imz v nékterych ptipadech de facto ,,odloZila* termin pro podani
danového pfiznani, nebo odbfemenila danové subjekty od hrazeni spravnich poplatki
v souvislosti s riznymi Zadostmi adresovanymi spravci dang.

1. Elektronicka evidence trzeb

Jak jiz bylo nastinéno vyse, formu zdkonného piedpisu v oblasti dannového prava procesniho
ziskalo v dob€ pandemie pouze jediné opatieni z pera tviirci dafiové politiky, a to pozastaveni
povinnosti evidovat trzby v rezimu zakona o evidenci trzeb. Ackoliv mélo jit (jak jiz napovida
nazev zikona?®, kterym bylo toto opatfeni implementovano) pouze o ,alevu* kratkodobého
charakteru souvisejici s nouzovym stavem na tizemi CR, v sou¢asné dobé je povinnost evidovat
trzby pozastavena az do 31. prosince 2022. Poplatnikiim tudiZz odpadly veSkeré povinnosti
vyplyvajici ze zdkona o evidenci trzeb vyjma povinnosti zachazet s autentizacnimi udaji,
certifikatem pro evidenci trzeb a blokem uctenek tak, aby predesli jeho zneuziti. Pozastaveni se
tyka nejen poplatniki z 1. a 2. vlny (stravovaci a ubytovaci sluzby, velkoobchod a
maloobchod), ale také téch, kterym méla pivodné povinnost evidovat trzby vzniknout k 1.
kvétnu 2020 (3. a 4. vina). Ackoliv nic nebrani poplatnikiim evidovat trzby na dobrovolné bazi,

% Zakon ¢. 137/2020 Sb., o nékterych Gipravach v oblasti evidence trzeb v souvislosti s vyhlasenim nouzového stavu.
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de facto zakonodarce timto krokem zpisobil odklad povinnosti evidovat trzby pro poplatniky
z 3. a4. vlny o dva a pul roku.

2. Odklad terminu pro podani dafiového tvrzeni a odklad splatnosti dané

Rok 2020 1 2021 byl pro danové subjekty nestandardni taktéz v prodlouzenych terminech
pro podavani danovych tvrzeni. Je nutné si uvédomit, ze faktickym dopadem do pravni sféry
danovych subjektt sice byl odklad povinnosti podat dafiové tvrzeni, ovSem technicky k zddnym
zménadm zakonnych termini nedoslo, pouze bylo prominuto pfislusenstvi, které¢ se vaze
K pozdnimu podani danového tvrzeni nebo k pozdni uhradé dané (urok z prodleni, pfipadné
pokuta za opozdéné tvrzeni dan€). Narok na tyto tlevy ovSem svédcil danovym subjektim,
pouze pokud splnily své povinnosti v danych prodlouzenych terminech, v opacném piipadé
byly za prodleni s podanim danového tvrzeni nebo s thradou dan¢ sankcionovany standardnim
zpusobem podle danového tadu, a to od pivodniho zdkonem stanoveného terminu. Timto
zpusobem doslo k posunuti terminu pro podani daiového ptiznani k dani z ptijma pravnickych
1 fyzickych osob, a to v roce 2021 o mésic oproti pivodnim zdkonnym termintim (tedy do 3.
kvétna nebo do 3. Cervna v piipad¢ elektronické formy), pfiCemz v roce 2020 byl termin
prodlouzen dokonce az do 18. srpna. V uvedenych terminech bylo nutné dan také uhradit.

Zmeéna se tykala i dan¢ z nemovitych véci, jejiz poplatnici méli moznost podat danové
priznani za rok 2021 v prodlouzeném terminu az do 1. dubna 2021 oproti standardnimu terminu
31. ledna. S ohledem na skute¢nost, ze termin splatnosti dané z nemovitych véci je zakonem
stanoven az na 31. kvétna piislusného zdanovaciho obdobi, nebylo v tomto ptipad¢ ptistoupeno
k zadné zméné. Plivodni termin pfipadajici na 31. ledna 2021 byl posunut i u dang silni¢ni, a to
shodné do 1. dubna 2021, pficemz v piipad¢ této dan¢ doslo ke stejnému datu i k implicitnimu
odlozeni splatnosti. Obdobny odklad splatnosti doprovazel i zalohy na silni¢ni dan splatné
v roce 2020 k datu 15. dubna a 15. ¢ervence, které bylo mozné uhradit bez sankci az do 15.
fijna 2020.

V reakci na tfeti vinu pandemie na zac¢atku roku 2021, kterou doprovazelo opétovné uzavieni
¢1 omezeni podstatné ¢asti podnikatelského sektoru, byla taktéz vSem platcim DPH dana
moznost podat bez sankci unorové dafiové piiznani a uhradit souvisejici dan az do 15. dubna
2021.

Vyse uvedené ulevy platily automaticky pro vSechny daniové subjekty, jichz se ptisluSné
danové povinnosti tykaly. Na zacatku roku 2021 byl vydan ovSem i rozsahly libera¢ni balicek,
ktery pfinesl vyjimky pouze pro podnikatele, kteti byli riznymi zplisoby zasaZeni pandemii
a souvisejicimi vladnimi restrikcemi. Témto danovym subjektiim bylo umoZznéno bez sankci
uhradit dan z pfidané hodnoty za mésice prosinec 2020, leden 2021, tinor 2021 a biezen 2021
(nebo za zdanovaci obdobi IV. Ctvrtleti 2020 a I. ¢tvrtleti 2021) a dan silniéni za rok 2020
Vv prodlouzené lhité az do 16. srpna 2021. Pro doplnéni uvadime, Ze v pfipad¢ dané silnicni
doslo také k uplnému prominuti povinnosti uhradit zalohu za rok 2021 splatnou ke dni 15.
dubna 2021. Uplatnéni takovych vyhod bylo podminéno uc¢inénim ozndmeni o vyuZiti tohoto
libera¢niho balicku adresovanym spravci dan€.

3. Prominuti

Ackoliv i shora uvedena opatfeni byla provedena formou prominuti dafiového ptislusenstvi,
jejich primarnim cilem byl nepfimy odklad povinnosti podat daiové ptiznani nebo uhradit dan.
Vycet kratkodobych ¢i jednorazovych tlev procesniho charakteru ale neni ani takto definitivni,
béhem roku 2020 a 2021 bylo vydano mnoZstvi obdobné koncipovanych diléich opatieni, jez
meéla predevsim v mésicich, kdy pandemie vrcholila, usnadnit dalovym subjektim pieklenout
tizivou dobu.

Pii feSeni doCasné nepfiznivé ekonomické situace danové subjekty cCasto piistupuji
k moznosti poseCkani danové povinnosti nebo rozlozeni jeji tthrady na splatky. Motivaci
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k vyuziti tohoto institutu pfedstavuje dalsi opatieni z dilny Ministerstva financi, v rimci néhoz
doslo k prominuti uroku z prodleni nebo tiroku z poseckané ¢astky vzniklého od 1. ledna 2021
do 16. srpna 2021, a to za pfedpokladu, ze toto ptisluSenstvi souvisi s dani, ktera byla poseckana
nebo bylo povoleno rozlozeni thrady této dané na splatky z diivodi souvisejicich se Sifenim
nemoci covid-19. V této souvislosti je zadouci také uvést, ze prominut byl i spravni poplatek
za podani zadosti o poseckani. Obdobné byly prominuty i spravni poplatky za podani zadosti
0 prominuti uroku z prodleni nebo uroku z poseCkané ¢astky, zadosti o potvrzeni bezdluznosti
nebo zadosti o navraceni lhlity v ptedesly stav. Pti splnéni ur¢itych podminek byly od spravniho
poplatku osvobozeny také zadosti o prominuti pokuty za nepodéni (nasledného) kontrolniho
hlaseni.

IV. ZAVER

Jak je patrné, v obdobi kalendarnich let 2020 a 2021 byla provedena v dafiové oblasti mnoha
opatfeni, které byla minimaln¢ z¢asti pfijata s cilem feSeni krize zpisobené pandemii nemoci
covid-19. Upravy se projevily jak v dafiovém pravu hmotném, tak procesnim.

Co se tyce zrusené dan¢ z nabyti nemovitych véci, nelze nechat bez pov§imnuti, Ze po mnoho
let n¢kolik predev§im pravicovych stran volalo po jejim zruSeni. Argumentem vzdy bylo
zjednoduSeni danového systému, snizeni pofizovacich nédkladii a sniZzeni administrativni
naroc¢nosti jak na stran¢ poplatniki, tak na strané statu, odstranéni dvojiho zdanéni apod.
Jakkoliv dvoji zdanéni v tomto ptipad¢ nevidime, nebot transferovd dan ma zcela jiny objekt
zdanéni nez diichodova dan, se zruSenim dan¢ z nabyti nemovitych véci obecn¢ souhlasime.
Faktem je, Ze nemovitostni trh nezacal stagnovat ani béhem pandemie; tento stav ovSem nemusi
byt nutné navazéan na zruseni transferové dan¢. Rist investic do nemovitych véci je patrny, ma
to ovSem za nasledek zvySeni jejich cen. Pro snizeni motivace pro zakladani ucelovych
obchodnich korporaci vlastnicich nemovité véci a pro Gcelové pievody podild v nich nebylo
jisté tfeba dan rusit, stacilo upravit konstrukéni prvky dané a jinak vymezit predmét zdanéni.
V kazdém ptipad€ nemd zruSeni dan¢ z nemovitych véci zddnou zjevnou souvislost s feSenim
negativnich konsekvenci spojenych s koronavirem SARS-CoV-2 zpuisobujicim onemocnéni
covid-19; zrusit dan bylo mozné kdykoliv pifed pandemii. V této souvislosti je tfeba také
poukazat na skutecnost, Ze zruSena dan dopada i na transfery, které se uskute¢nily na podzim
roku 2019, tj. v dobg, kdy svét jesté koronavirus SARS-CoV-2 a onemocnéni covid-19 vibec
neznal. Volba zpétné Ui¢innosti navdzana na vklad prava do katastru zplsobuje 1 jistou formu
nerovnosti, kterd mize znamenat spory poplatnikii se statem.

Pouhé zruseni transferové dan¢ bez dalSich souvisejicich zmén v danovych ptedpisech
povazujeme za promarnénou piilezitost. Jednoznacné se nabizelo uplné zruSeni nezdanitelné
casti zakladu dan€ z ptijmi fyzickych osob v podobé troktli z tivért na bydleni, ¢imz by zmizel
nesystémovy korekéni prvek této diichodové dané. V kratkodobém horizontu by kombinace
téchto zmén pfinesla kupujicim na trhu nemovitosti nezbytné cashflow potiebné praveé v dobé
krize, pficemz dlouhodobé by nedoslo k poklesu piijmi vefejnych fonda. Dalsi moznosti pak
bylo namisto transferové dané zvysit pravidelnou majetkovou dat, ktera je v Ceské republice
jedna z nejnizsich na svéts.?’” Tato zména by také znamenala nahrazeni vypadku pifjma
V obecnich rozpoctech a nebylo by nutné ménit vysi podilu sdilenych dani do jednotlivych
vefejnych rozpocta.

Také zruSeni superhrubé mzdy jako dil¢iho zékladu dané z ptijmu fyzickych osob ze zavislé
¢innosti by bylo mozné povazovat za dobry krok. I v tomto ptipadé vSak plati, Ze mohl a m¢l
byt u€inén kdykoliv diive bez ohledu na pandemii a ekonomickou krizi; ideédln¢ neméla byt
superhruba mzda nikdy zavedena. V dobé krize vSak znamena zruSeni superhrubé mzdy

27 RADVAN, M. - FRANZSEN, R. - MCCLUSKEY, W. J. - PLIMMER, F.: Real Property Taxes and Property Markets in
CEE Countries and Central Asia. Maribor: Lex Localis - Institute for Local Self-Government Maribor, 2021.
https://doi.org/10.4335/2021.6.
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obrovsky vypadek v piijmech vetfejnych fondd. Bylo pfitom mozné bud’ vyckat, az krize
odezni, nebo superhrubou mzdu zrusit a adekvatné to promitnout do danovych sazeb. Neni
mozné souhlasit, ze zruseni superhrubé mzdy je receptem k nastartovani ekonomiky, zvySeni
spotieby domdcnosti a podporou téch, které koronavirova krize zasdhla nejvice. Hned dvé
studie ukazaly, ze penize sice do ¢eskych domdacnosti ptiteCou, do zvyseni spotfeby se vSak
promitnou jen ¢astecné, protoze usettené prostiedky na danich se u stfedné ptijmovych a zvIast
vysokopitijmovych domécnosti nepieliji do spotieby, ale pfevazné povedou k navyseni uspor.
Studie Vysoké skoly ekonomické v Praze predklada zavér, Ze pii zruseni superhrubé mzdy jako
zékladu dané a dosavadni ro¢ni slevé na poplatnika ve vysi 24,840 K¢ bude mit pozitivni dopad
na spotfebu domacnosti ve vysi 48 mld. K¢, zatimco vefejné rozpocty tato zména piipravi
zhruba o dvakrat tolik. Tento zavér vyplyva ze skutecnosti, ze piijmova elasticita spotieby je
pfi hrubych piijmech zhruba do vySe primérné mzdy vysokd, coz znamend, ze v takovém
piipadé dochazi k pfeméné rocni tspory na danich na spotiebu. Domacnosti s vyS§imi pfijmy
pak jiz maji tuto spotfebu uspokojenou a o usetiené penize na danich rozsiii své tspory.?® Studie
IDEA vychazejici ze shodného nadvrhu na zménu dan€ z piijmi zase upozornila, Ze z celkovych
naklada vetejnych rozpoctl necelé dveé pétiny ptipadnou vysokopiijmovym zaméstnancim (5.
kvintil), zatimco k zaméstnanciim v 1. az 3. kvintilu poputuje jen 36 % z celkového objemu
uSetienych penéz. Jen z téchto udaji je vice nez patrné, ze reforma vyrazné¢ zvyhodiuje
vysokopiijmové jedince.?® Studie Vysoké skoly ekonomické v Praze piedstavila i alternativni
ptistup: pokud by doslo ke zruseni superhrubé mzdy a zaroven k navyseni sazby dané na 19 %
se soucasnym navySenim zdkladni slevy na poplatnika na 30,000 K¢ roén¢, znamenala by tato
reforma snizeni piijma vefejnych rozpocti o 24 mld. K¢, ovSem spotieba domacnosti by se
zvedla 0 27 mld. K¢&.*°

Je patrné, ze samotné zruseni superhrubé mzdy bez zasahu do danové sazby je z hlediska
vetejnych fondd neStastné, nota bene, kdyz byl zarovenn schvalen rist zakladni slevy na
poplatnika. Neni mozné vétit politikiim, kteti tvrdi, ze takto nizka sazba dané je jen docasna,
Ze novy systém bez superhrubé mzdy ma byt dlouhodobym konceptem a kazda vlada si jen
upravi sazby podle svych potteb. Bohuzel je daniova sazba pro vetejnost nejviditelné;si a kazdy
narlst je citlivé vniman, bez ohledu na zménu dalSich konstrukénich prvkii a mozného
celkového snizeni danového bfemene. Proto neni pravdépodobné ocekéavat zvySeni dani od
budoucich vlad.

Zpétn¢ uplatnéni danoveé ztraty lze ve své podstaté vnimat jako pozitivni krok. Danové
subjekty, které v minulosti hospodafily se ziskem, mohou v dobé&, kdy je jejich podnikani
ztratove, ziskat finanéni prostiedky diive odvedené na danich zpét. Prostfednictvim
dodatecného danového pfiznani uplatni zpétné¢ danovou ztrdtu a rozdil mezi plvodné
stanovenou dafiovou povinnosti a dodate€né stanovenou nizs§i daftlovou povinnosti se stane
pfeplatkem. Je-li tento vratitelny, na Zadost bude danovému subjektu vracen, ¢imz dojde
k navySeni cashflow podnikatele. Z tohoto pohledu nelze zménu zakona o danich z pfijma
hodnotit jinak nez jako zdafily krok potencialné mozny pomoci podnikateliim v krizi, protoze
kazdé navySeni disponibilnich prostfedkil 1ze vnimat jako zadouci.

Je ovSem otazkou, zda je tato zména skutecné zplsobilym nastrojem, ktery mize pomoci
vS§em podnikatelim, nebo a priori sméfuje pouze k velkym korporacim, jez vykazuji vysoké

% FISCHER, J.— MAZOUCH, P. - FINARDI, S.: Dopad zmé&ny sazby dané z pt{jmi fyzickych osob na spotfebu domécnosti.
Praha: Vysoka skola ekonomicka v Praze, 2020. https://www.vse.cz/wp-content/uploads/VSE_studie_dopad-zmeny-
sazby-DPFO-na-spotrebu-domacnosti.pdf?fbclid=IwAROksw4Pfl4XhkHs8KTdHK72fTHnfLdfOYeZNY jkgbE6MIbOd
EEHTFOzINo.

2 KALISKOVA, K. — MUNICH, D. — PROKOP, D. — SOLTES, M.: Vyhodnoceni dopadii navrhii na zruSeni superhrubé
mzdy. Praha: IDEA pii Narodohospodatském tistavu AV CR, 2020. https://idea.cerge-ei.cz/...pdf.

30 FISCHER, J.— MAZOUCH, P. - FINARDI, S.: Dopad zmé&ny sazby dané z p¥ijmi fyzickych osob na spotiebu domécnosti.
Praha: Vysoka skola ekonomickd v Praze, 2020. https://www.vse.cz/wp-content/uploads/VSE_studie_dopad-zmeny-
sazby-DPFO-na-spotrebu-domacnos-ti.pdf?fbclid=IwAROksw4PfJ4XhkHs8KTAHK72fTHnfLdfOYeZNYjkgbE6Mib Od
EEHTFOzINo.
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danové povinnosti na dani z ptijmi. Stejné diskutabilni mize byt i skute¢nost, zda systém loss
carryback nepodporuje, z pohledu vefejnych financi nedtvodné, i1 ty subjekty, které
V budoucich obdobich jiz nebudou schopny generovat zisk, a tedy nepfispéji zaddoucim
zpisobem do chodu ekonomiky. Na rozdil od budouciho uplatnéni daniové ztraty, které pro jeho
aplikaci ptedpoklada hospodateni podnikatele v kladnych ¢islech, je zpétné uplatnéni danové
ztraty oteviené i pro subjekty, které sice v minulych zdanovacich obdobich dan¢ vykazovaly
zdanitelné piijmy, ovSem do budoucna jejich fungovani zaruceno neni.

Domnivame se, Ze zpétné uplatnéni danové ztraty lze fadit k tém povedenéjSim zménam
Vv Ceském prostiedi, protoze bezpochyby dopadne i1 na takové subjekty, pro které bude tc¢innou
pomoci v dob¢ krize. OvSem zrovna v daném ptipad¢ by ¢asové omezeni tohoto institutu
nebylo krokem Spatnym smeérem, protoze dlouhodobé zaneseni moznosti vraceni jiz
uhrazenych danovych povinnosti t¢ém subjektiim, jejichz budouci ¢innost neni zarucena, nelze
Z pohledu vetejnych financi povazovat za hospodarné.

Jestli ale nékteré z mnoha vyuzitych danovych opatfeni v obdobi pandemie svym
charakterem opravdu odpovida ndstrojim, které cili na moznost rychlé podpory subjekti,
jejichz doposud fungujici podnikani bylo zasazeno krizi, je to moznost zpétného uplatnéni
ocekavané danové ztraty. Tato dil¢i zmeéna zakona o danich z ptijma, jez byla provedena pouze
prostfednictvim prechodného ustanoveni, odpovidd krizovému danovému opatfeni nejen
Z hlediska ¢asového, kdyZ je omezena de facto pouze na rok 2020 a 2019 (resp. pfislusna
zdanovaci obdobi), ale taktéz v sobé zahrnuje aspekt mimotadnosti, kdyz jednorazove
umoziuje danovému subjektu €init pfislusné kroky jiz v pribchu ztratového obdobi. Ackoliv
ani v tomto ptipad¢ se nelze tplné oprostit od skute¢nosti, ze tato zména jde naproti piedevsim
velkym korporacim vykazujicim vysoké dané z piijmu, stale se domnivame, Ze v kontextu
ostatnich danovych opatfeni v dobé pandemie Ize toto zatradit bezpochyby k tém, které v sob&
potencialitu pomoci zasaZzenym daniovym subjektiim zahrnuji.

Se snizenim sazby silnicni dan¢ se nedd souhlasit. V obdobi pandemie byla nakladni
autodoprava jednou z nejméné postizenych. Ani argument o niz$ich sazbach v sousednich
zemich neobstoji. Nejvyssi fixni sazby dané nebyly nikdy od nabyti G€innosti zdkona v roce
1993 zvySovany, a to ani o inflaci. Bylo by vhodné spiSe uvazovat o zvySeni sazeb a celkové
novelizaci zdkona o dani silni¢ni.

Co se osvobozeni od cla a DPH u dovozu zboZi slouziciho k feSeni nésledkii pandemie
nemoci covid-19 tyce, je nutné si uvédomit, Ze toto opatieni nebylo pfijato aktéry ceské danové
politiky, ale jde o akt nadstatni urovné. Osvobozeni smétuje K pfimé tleve tém subjektim, které
se podileji na feSeni pandemie, Ize jej tak povazovat za ucelné.

Zvyseni nezdanitelné ¢asti dané€ z pfijmu v ptipadé darti povaZzujeme za zbyte¢né. Jednak i
predkladatelé ocekavaji nulovy dopad do vefejnych fondl (tj. nevyuzivani tohoto néstroje
V praxi), jednak se nedd souhlasit s asové omezenymi zménami v dafloveépravnich predpisech.

Pozastaveni povinnosti elektronicky evidovat trzby bylo politickym ptedstaviteli
prezentovano jako dalsi leva podnikatelim ve sloZité¢ dob¢é ekonomické nejistoty. Ministryné
financi mimo jiné v této véci uvedla, Ze je nutné ,,pruzné reagovat na zdvaznost krize a nechat
ekonomiku poradné nadechnout!. Tato argumentace piimo vybizi k zamysleni, jakym
zpusobem mé dané opatfeni napomoci podnikatelim pii feSeni ekonomickych nésledki
pandemie. Z formalniho hlediska pfinese pozastaveni povinnosti evidovat trzby nanejvys
urcitou usporu administrativnich ndklada, subjektim totiz predevsim odpadne povinnost zasilat
udaje o trzbach spravci dané nebo vystavovat uctenky. Troufneme si ovSem tvrdit, Ze co se
provoznich ndkladi kazdého podnikatele tyce, je tato polozka jiz viceméné zanedbatelna,
zvlast a situace, kdy neustéle pretrvava nutnost vedeni ucetni ¢i mzdové agendy.

3 MASATOVA, Z.: Podnikatelé nebudou evidovat trzby do konce roku 2020. Praha: Finanéni sprava CR, 2020.
https://www.financnisprava.cz/cs/financni-sprava/media-a-verejnost/tiskove-zpravy/tz-2020/podnikatelenebudou_
evidovat_trzby do_konce_roku_2020-10670.
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Nelze tudiz jinak nez se ptat, zda bylo aktéry vefejné politiky timto krokem implicitné
podpoieno opravnéni subjekti rezignovat na plnéni danovych povinnosti. Bohuzel také ¢asovy
horizont tém¢ér tii let, v ramci kterych je povinnost elektronické evidence trzeb pozastavena,
vzbuzuje pochyby, zda tento krok spi§ nez naproti podnikatelim nesméfuje ve prospéch
volebnich listka odpurct elektronické evidence trzeb. Kazdopadné je az s podivem, jak rychle
bylo na trnity a nakladny proces zavedeni elektronické evidence trzeb do ¢eského prostiedi
zapomenuto. Neni pfedmétem tohoto ¢lanku odpoveédét na otazku, zda je elektronicka evidence
trzeb ve své podstaté dobra ¢i Spatnd, ale zhodnotit, zda jeji pozastaveni mize byt Ginnym
nastrojem, ktery pomuze podnikatelim v dobé krize. Ackoliv si s ohledem na vyse uvedené
pravdépodobné kazdy dokaze predstavit, jakym zpilisobem by pozastaveni elektronické
evidence trzeb mohlo podnikatelim pomoct, za odbfemenéni podnikatell, jak bylo toto
opatfeni prezentovano, jej povazovat nelze.

Vyuziti ostatnich opatieni procesniho charakteru povazujeme za ucelné. Je také nutné
vyzdvihnout formu, kterou byla tato opatfeni do pravniho fadu implementovana. Hojné
vyuzivané prominuti dan€ nebo ptisluSenstvi dané se ukézalo jako ndstroj, ktery umoznuje
pohotové reagovat na vyvoj situace a potieby danovych subjektil. Zejména kratkodobé odlozeni
hrazeni datiovych povinnosti pfedstavuje jednoduchy néstroj, jak docasné ulevit danovym
subjektim v nepfiznivé ekonomické situaci, aniz by doslo k dal§i vyrazné zatézi vetejnych
rozpoctil. Samoziejme jsme si védomi, Ze 1 toto opatieni pfipravi statni pokladnu o dil¢i danové
ptijmy, jez by za bézné situace vznikaly v disledku sankci podle dafiového tadu, soucasné ale
zastavame nazor, Ze v kontextu ostatnich opatieni jsou fiskalni dopady v porovnani s uzitky
tohoto opatfeni az zanedbatelné.

Hypotéza, ze velka vétSina zmén v danovépravnich predpisech majicich slouzit k pteklenuti
ekonomické krize zptisobené pandemii covid-19 a snizeni jejich negativnich dopadu spada do
kategorie politicum, byla potvrzena. To plati zejména pro dafiové pravo hmotné. Zmény, az na
vyjimky, nemaji s krizi zptisobenou pandemii nic spoleéného a covid-19 je zneuzivan
k prosazeni politickych zaméru. Je evidentni, ze mnohé novelizace (typicky zruseni transferové
dan€¢ a superhrubé mzdy) mohly byt provedeny davno pred pandemii. Zéakonodarce
nerespektuje principy tvorby dafiového prava. Problémem je také Casovy ramec pfiijimani
danovych zakonil a zakona o statnim rozpoctu: zatimco novelizace danovych zakont musi byt
pfipraveny Ministerstvem financi nejpozdéji v kvétnu, zakon o statnim rozpoctu je predkladan
obvykle az koncem srpna. Schvalovani danovych zédkont vSak byva ukonceno az na sklonku
roku, a to obvykle s mnoha pozménovacimi navrhy. Neni neobvyklé, Ze platnosti nabyvaji i
pouhy den pted nabytim Gc¢innosti. Jakkoliv tak s mnohymi zménami mizeme souhlasit, nelze
se oprostit od dopadi téchto zmén na vefejné finance. Zastavame nazor, zZe ani v dobé krize by
totiZ stat nemél rezignovat na snahu o udrzitelnou fiskalni politiku.

KLiCOVA SLOVA
covid-19, danové pravo, dan z nabyti nemovitych véci, superhruba mzda, danova ztrata
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covid-19, tax law, tax on acquisition of immovable property, super-gross wage, tax loss
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